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The welfare of our nation’s animals is of considerable importance to the members of the Australian community. The
Panel selected to conduct this inquiry was a group of five strangers coming from different parts of the State with vastly
different professional backgrounds and holding very different views. What the Panel members shared in common was a
dedication and passion to seek to improve the welfare of animals in Western Australia.

The Panel consulted extensively throughout the State, meeting with communities, industry bodies and regulators who
held diverse views on what changes to the Animal Welfare Act 2002, if any, were needed. The Panel travelled to Broome,
Karratha, Katanning and then Perth and private and public consultations took place. The anticipated antagonism arising
from vastly disparate views gave way instead to civilised and intelligent discussions, warm hospitality and a significant
interest in improving the welfare of animals in our State.

The Panel met many challenges along the way, not least of which was the effects on the Panel’s work when the
COVID-19 pandemic reached our shores. The adaptability of all participants to this crisis including a willingness to
engage through video conferencing facilities enabled the important work of the Panel to continue, albeit with some
delays.

Our thanks especially to the RSPCA WA, DBCA, local government authorities, DPIRD and the WA Police for their
submissions and input to the work of the Panel. We also extend our gratitude to industry bodies who made cogent and
compelling submissions and engaged respectfully with the Panel. We single out Mr Kim Sparks, a Senior Ranger in the
City of Karratha and thank him for the extensive input into the Panel’s inquiry and for demonstrating the capacity of

one individual to bring about positive changes in their community. The Panel is grateful for the interest and proactive
participation of industry stakeholders and the general public, demonstrating how important animal welfare is to Western
Australians even in the midst of a pandemic.

As Chair of the Panel | wish to personally acknowledge the extraordinary people who formed part of the team and who
competently, studiously and enthusiastically worked to bring this lengthy report together. Dominique Blache, Diane Evans,
David Marshall and Catherine Marriott are to be commended on their significant work and dedication to this task amidst
their own busy lives and in the most trying of circumstances. An academic, a scientist, a vet, a strong woman from the
farming community and a barrister who were strangers to each other was always going to lead to an interesting journey.
We fought and debated and listened and ultimately became friends. This report is all the better for our differences.

My thanks to the incredible administrative team who provided so much support to the Panel in all respects noting

Dr Sarah Kahn in particular. We extend our sincere thanks to Jane Godfrey, Shaye Bickers and Christine Tan. My ultimate
acknowledgment is however, reserved for Dr Maike Turnbull who performed her duties over and beyond what we could
ever have hoped for. Her intelligence, knowledge, dedication and skills in guiding us through this process and helping us
write this difficult report was critical to the Panel being able to deliver what we hope is, a considered and timely review of
the Animal Welfare Act 2002.

The demonstration of the capacity of people with different views and different issues to work together toward a common
goal of improving the welfare of animals in Western Australia has been an inspiring and encouraging experience for

the Panel. We sincerely hope the time we have spent will assist our politicians in determining the best way forward in
delivering to our community the standard of excellence in the Animal Welfare space that they expect and deserve. Our
thanks to the Honourable Minister Alannah MacTiernan MLC for entrusting us with this important task. We hope we have
done it justice.

Linda Black
CHAIR
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Background

In May 2019, the Government of Western Australia (WA)
convened an independent Panel (the Panel) to conduct a
Review of the operational effectiveness of the Animal Welfare
Act 2002 (AW Ac).

The terms of reference of the Review were to:

1) Determine whether the objects of the Act reflect and
promote contemporary best practice in animal welfare
such as recognition of the ability of animals to express
innate behaviours, and if necessary, recommend
appropriate legislative amendments.

2) Identify any impediments to the effective enforcement
of the Act and any related regulations, with specific
attention to the powers of inspectors and the
prosecution of offenders.

3) Consider amendments to policies, standards and
legislation to achieve contemporary best practice in
animal welfare regulation, including a compliance
regime based on standards prescribed by regulation,
and if necessary, recommend appropriate legislative
amendments.

4) Make recommendations on how compliance with
the Act can be promoted, including consideration
of the prosecutorial framework, and if necessary,
recommend appropriate legislative amendments.

5) Advise the Minister on any other matters relevant to
the operation and effectiveness of the Act.

The Panel comprised five members with extensive legal,
veterinary, animal welfare and industry experience. The original
deadline for the Review (30 June 2020) was extended due to
COVID-related delays to the consultation and Review processes.

Methodology of the Review

The Panel examined WA’s animal welfare legislation in
comparison with relevant laws of other Australian jurisdictions
and overseas countries with comparable legal systems
(Canada, New Zealand (NZ) and the United Kingdom (UK)). In
its comparative analysis, the Panel focused on some particular
issues, namely: inspectors’ powers; provisions relevant to court

orders, directions, forfeiture, and seizure of animals and things;
and other legal obligations, including those relating to duty of
care.

In addition to reviewing certain aspects of the legislation,

the Panel considered other documents, such as reports of
enquiries relevant to animal welfare regulation and published
animal welfare strategies from other jurisdictions.

Information considered by the Panel included the Easton
Review (2015); the report of a Parliamentary Select Committee
into the Operations of the Royal Society for the Prevention

of Cruelty to Animals Western Australia (Inc) (2016); and the
report on the Animal Welfare Amendment Bill 2017 published
by the Standing Committee on Legislation of the Legislative
Council of WA (2018). The Panel also read the official record of
the debate on the Farm Trespass and Animal Welfare Bill 2020
(Farm Trespass Bill).

To ensure that a wide variety of perspectives were included
in the Review, the Panel undertook a comprehensive

public consultation process. This included a call for written
submissions, four public forums in regional and metropolitan
locations, and face-to-face meetings with key Western
Australian stakeholders.

On 18 August 2020, summary reports on the written
consultation and the public forums were published on the
Department of Primary Industries and Regional Development
(DPIRD) website.

Findings of the Panel

In the course of the Review, the Panel considered many gaps
and uncertainties that affect (limit) the operational effectiveness
of the AW Act. The Panel made 52 recommendations to
address identified problems. Some recommendations require
amendment of the AW Act or Regulations and some could be
effected through policy decisions.

In the time available and in the context of the many topics to be
addressed, the Panel could not give all issues the attention they
deserved. The Panel identified several gaps and uncertainties
that should be the subject of further and more detailed
consideration by the government, including but not limited to:
arrangements to protect the welfare of fish, the operation of the
statutory defence provisions, organised animal fighting, animal
hoarding, and the animal welfare investigative framework.



Some of the more significant matters considered by the
Panel are set out below.

The animal welfare context — changes since 2002

Since the enactment of the AW Act in 2002, scientific
understanding of animal welfare has grown, along with
increasing public awareness and expectations regarding
humane care of animals. Under the law, animals are
considered to be property. Historically, mistreating an
animal was an offence against the animal’s owner. Animals
are living beings, however, and science tells us that they
experience some of the same feelings that humans do.
While animals continue to be classified as property under
the law, modern animal welfare legislation recognises that
animals are not inanimate objects and their welfare should
be protected.

The Panel saw the need for the AW Act to develop from the
law enacted in 2002, which had the prohibition of cruelty as
its primary objective, to a law that positively and proactively
promotes animal welfare, while continuing to appropriately
define and prohibit cruelty.

With this in mind, the Panel recommended several
amendments to introduce modern and science-based
concepts into the AW Act. Examples include a new legal
obligation for a positive ‘duty of care’; amendments to the
definition of ‘harm’; and a modified definition of ‘animals’
for the purposes of Part 2 (Scientific Licensing) of the AW
Act. Noting that several other jurisdictions have Community
Animal Ethics Committees providing ethical oversight of

the scientific use of animals, the Panel recommended the
introduction of a similar entity in WA funded by government.

The powers of Inspectors

In WA, proposals to increase Inspectors’ powers have

been the subject of vigorous debate, most recently in
Parliamentary hearings on the Farm Trespass Bill. The

Panel noted that some of the Regulators? had identified

a need to increase the powers of entry of Inspectors but
industry stakeholders generally opposed such proposals or
considered an increase in powers could only be acceptable if
their concerns were addressed. In addition to concerns about

the right to privacy, industry stakeholders raised doubts about
Inspectors’ experience with livestock, and the risks this could
present to biosecurity and occupational safety.

The Panel reviewed the powers of animal welfare inspectors
in other jurisdictions and concluded that Western Australian
Inspectors have somewnhat limited powers of entry when
compared with some other jurisdictions, and when
compared with compliance inspectors enforcing other
Western Australian laws. The Panel was not able to identify
any good reason why this should be so.

The Panel gave careful consideration to the question

of what powers Inspectors need, both now and into the
future. Noting that regulations for the transport of sheep
and cattle have already been introduced under the AW

Act, the Panel agreed that Inspectors need powers to
access livestock premises to monitor compliance with the
legal requirements arising from the AW Act. Requiring an
Inspector to always obtain consent or a warrant before
carrying out an inspection could, in the Panel’s view, impair
the Inspector’s ability to ensure compliance with the AW Act
and Regulations.

The Panel made several recommendations relating to the
powers of Inspectors, including for the purpose of monitoring
compliance with directions and court orders. Conditions

for entry to a residence and other places or vehicles were
proposed where an Inspector forms a reasonable belief that
an animal has suffered a serious injury or is at imminent
risk of death or injury, and there is insufficient time to
obtain an urgent warrant. The Panel noted that an Inspector
should only be able to use this power if the Inspector has
taken reasonable steps to try to contact the owner/occupier
without success.

Regarding powers of entry to monitor compliance with the
AW Act and Regulations, the Panel agreed that Inspectors
should provide reasonable notice of entry unless there
was reason to suspect that the provision of notice would
jeopardise the purpose of the entry.

The Panel also made recommendations relating to
Inspectors’ powers to give directions and seize animals, and
regarding the forfeiture of seized animals.

' In this report, the term ‘Inspector’ means a general inspector as defined in s 5 of the AW Act. This definition includes police officers and inspectors

appointed under s 33 of the AW Act. It does not include scientific inspectors.

2 In this report, the term ‘Regulator’ is used to refer to the organisations that employ Inspectors who enforce the AW Act, which include DPIRD,

RSPCA, DBCA, a number of local government authorities, and WA Police.

Animal Welfare Act 2002 (WA) Review 2020
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To address the concerns of stakeholders about training and
competence of Inspectors, the Panel recommended a more
rigorous approach to initial and ongoing training and the
establishment of competency standards. The Panel believed
that matters relating to Inspectors’ competence should be
under the purview of an independent body (see reference to
Animal Welfare Advisory Committee below).

The Royal Society for the Prevention of Cruelty to
Animals WA

Inspectors employed by the Royal Society for the Prevention
of Cruelty to Animals WA (RSPCA) are responsible for the
enforcement of the AW Act in relation to companion animals.
A small part of the costs associated with this work is paid by
government (DPIRD) through an annual grant to the RSPCA.

Although RSPCA Inspectors mainly work with companion
animals, the AW Act does not restrict RSPCA Inspectors from
enforcing the AW Act in relation to livestock. Some stakeholders
argued that only DPIRD Inspectors should be responsible

for the inspection of commercial livestock and that RSPCA
Inspectors should be restricted to companion animals.

The Panel did not agree with this view. It considered that

all appointed Inspectors should have broadly equivalent
powers, similar to the current provisions in the AW Act. The
Panel did, however, recommend that DPIRD better explain
current arrangements to stakeholders, reinforce the training
and competency of Inspectors, take steps to provide more
Inspectors in rural and regional areas, and strengthen the
approach to investigation and prosecution of offences.

Regarding any need to modify the roles and responsibilities
of RSPCA Inspectors, the Panel agreed that this was best
addressed through discussions on the DPIRD/RSPCA grant
agreement that were in progress at the time of the Panel’s
Review and through a separate review of the effectiveness of
the current investigative framework under the AW Act.

Investigation and prosecution of breaches of the
Animal Welfare Act 2002

Stakeholders informed the Panel that there was confusion
about the role of Inspectors employed by the regulatory
organisations and expressed concern that the involvement of
multiple organisations could lead to inefficient and inconsistent
approaches to enforcement of the AW Act. To address this,

the Panel recommended that DPIRD clarify the role and
responsibilities of all organisations (including local government
and the RSPCA) in the enforcement of the AW Act and
communicate this to stakeholders and the public.

The Panel also recognised a need for a more consistent and
standardised approach to the investigation of incidents and
prosecution of offences. In addition to a separate inquiry into

the current investigative framework, the Panel recommended
the establishment of an independent statutory prosecuting
authority. Other recommended amendments to improve the
effectiveness and efficiency of the prosecutorial function in
relation to the AW Act address disclosure requirements, the
limitation period for prosecutions, the creation of indictable
offences, and lifetime prohibition orders for serious offences.

Resources to enforce the Animal Welfare Act 2002

The Panel was unable to make a detailed assessment of the
adequacy of resources used in the enforcement of the AW Act
because the Regulators (with the exception of the RSPCA) do
not collect information on activities, expenditure or results in
a manner that would facilitate such assessment. The Panel
did, however, review information provided by DPIRD in relation
to the number and location of appointed Inspectors and the
activities and expenditures reported by organisations that
employ Inspectors (not including the WA Police).

Based on this limited review, the Panel concluded there was
a need to strengthen the animal welfare presence in rural and
regional areas of the State.

The Panel saw a need for a better understanding of the
adequacy of current arrangements and, to that end, encouraged
the State Government to make a separate inquiry into the
number and location of appointed Inspectors and to consider
what is required for effective enforcement of the AW Act.

Animal Welfare Advisory Committee

Most of the jurisdictions considered in the course of the
Review have an Animal Welfare Advisory Committee (AWAC)
or similar body to advise the Minister responsible for animal
welfare regulation. The Panel saw a need for a Western
Australian AWAC and recommended that this be a statutory
entity. In addition to the functions of other AWACs, the Panel
saw benefit in giving the WA AWAC additional responsibilities,
such as overseeing Inspector training and competency
standards, advising the Minister on resource needs for effective
enforcement of the AW Act, oversight and coordination

of reviews relevant to animal welfare regulation, and the
administration of a Penalties Revenue Account.

Recommendations of
the Panel

The Panel made the following recommendations in the belief
that the actions proposed would significantly improve the
operational effectiveness of the AW Act.

The recommendations are listed in the order in which they
appear in the Report.



Recommendation 1

The Panel recommends a ‘duty of care’ obligation be
included in the Animal Welfare Act 2002 and it be an
offence to breach that obligation.

Recommendation 2

The Panel recommends that section 3 of the Animal Welfare
Act 2002 be amended to expressly recognise that animals
are living beings, able to perceive, feel, and have positive
and negative experiences.

Recommendation 3

The Panel recommends that section 3 of the Animal Welfare
Act 2002 be amended to expressly recognise that good
animal welfare requires the satisfaction of an animal’s
physiological and behavioural needs and the provision for
positive experiences.

Recommendation 4

The Panel recommends amending part (c) of the definition
of ‘harm’ in the Animal Welfare Act 2002 to take account of
the fact that an animal may be experiencing distress before
its observable physiological or behavioural reactions to such
distress become ‘severe’.

Recommendation 5

The definition of ‘person in charge’ in the Animal Welfare
Act 2002 should be modified to ensure that all persons who
are responsible for the welfare of an animal are included in
the definition, even though a person may not have ‘actual
physical’ custody or ‘actual physical’ control of the animal.

Recommendation 6

The Panel recommends the inclusion of vertebrate fish and
cephalopods in the definition of ‘animal’ for the purposes of
Part 2 of the Animal Welfare Act 2002.

Recommendation 7

The Panel recommends that consideration be given to
whether the welfare of vertebrate fish kept as domestic pets
should be transferred to the Animal Welfare Act 2002.

Recommendation 8

The Panel recommends a review be conducted to investigate
the effectiveness of current arrangements for protecting the
welfare of fish.

Recommendation 9

The Panel recommends that Inspectors be authorised

to enter a place or vehicle, including a residence, if the
Inspector reasonably believes that it is not possible, or that
there is insufficient time, to obtain an urgent warrant, and
the Inspector reasonably suspects:

(@) an animal at the place has sustained a severe injury
and the injury is likely to remain untreated, or remain
untreated for an unreasonable period; or

(b) there is an imminent risk of death or injury to an animal
at the place or in the vehicle,

whether or not an offence has occurred or is suspected.

This power is to be used only if reasonable steps, where
practicable, have been made to contact the owner or
occupier of the place or vehicle and he/she cannot be
contacted.

Recommendation 10

The Panel recommends that Inspectors be able to enter a
place other than a residence to monitor compliance with a
direction or court order at any reasonable time.

In order to enter a residence to monitor compliance with
a direction or court order, the Panel recommends that an
Inspector be empowered to obtain a warrant for that purpose.

Animal Welfare Act 2002 (WA) Review 2020
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Recommendation 11

The Panel recommends Inspectors be able to enter any
non-residential place or non-residential vehicle for the purpose
of monitoring compliance with the Animal Welfare Act 2002
and Regulations.

Before entering the place or vehicle, an Inspector must provide
reasonable notice of entry, unless he/she reasonably suspects
that to do so will jeopardise the purpose of the proposed entry
or the effectiveness of any search of the place or vehicle.

Recommendation 12

Inspectors monitoring compliance with the Animal Welfare Act
2002 and Regulations in relation to livestock must have met
specified training standards and demonstrated competency
relevant to the animal species/industry being monitored.

Recommendation 13

The Panel recommends that section 39 of the Animal Welfare
Act 2002 be amended to allow the use of notices to enter a
vehicle.

Recommendation 14

The Panel recommends that the Animal Welfare Act 2002 be
amended so as to enable an expeditious review process of
objections to notices of entry.

Recommendation 15

The Panel recommends:

(@) to resolve any uncertainty, the Animal Welfare Act 2002
be amended to expressly provide Inspectors with power to
issue directions relating to animals the Inspector reasonably
believes are present at a place and whose welfare, safety
and health is at risk, without needing to sight and identify all
individual animals or groups of animals; and

(b) the Animal Welfare Act 2002 be amended to enable
Inspectors to issue directions in relation to any object,
vehicle or place, where such directions are reasonably
necessary to protect the health, welfare or safety of any
animal or group of animals, including animals who have
not been specifically identified by the Inspector who may
come in contact with the object, vehicle or place.

Recommendation 16

The Panel recommends an Inspector be authorised to seize

an animal under a warrant in circumstances where either the
animal’s welfare, safety and health is at risk, or there has been
repeated non-compliance with a direction.

Recommendation 17

The Panel recommends that an Inspector be authorised to
seize an animal when an Inspector reasonably suspects that
the person who has custody or control of the animal is in
contravention of a prohibition order.

The Panel recommends:

(@) a person who is present at a place where an animal is
present should be presumed to have the care or custody
or control of the animal unless the person can prove the
contrary on the balance of probabilities;

(b) the decision by the Inspector to seize the animal should be
a reviewable decision; and

(c) if an animal is seized from its owner on the grounds
that the person is prohibited from owning the animal an
automatic forfeiture process should apply once the period
for review has expired.

Recommendation 18

The Panel recommends that Inspectors should be able to:
(@) seize any dependent animal of a seized animal; and
(b) seize any animal that the animal itself depends on.

The usual provisions applicable under the Animal Welfare Act
2002 for the return of a seized animal should apply to animals
seized on this basis.

Recommendation 19

The Panel recommends the Animal Welfare Act 2002 be
amended to clarify that if a seized animal gives birth, the seized
animal’s offspring are taken to have also been seized under
the Animal Welfare Act 2002. The usual provisions applicable
under the Animal Welfare Act 2002 for the return of a seized
animal should apply to animals seized on this basis.

Recommendation 20

The Panel recommends that the length of time that must
elapse before an Inspector is required to return seized animals
or other property to an owner as detailed in section 44(5)(a) of
the Animal Welfare Act 2002 be extended to six months.

Recommendation 21

The Panel recommends that Inspectors be permitted to identify
seized animals by means prescribed in the Regulations.



Recommendation 22

The Panel recommends that the Animal Welfare Act 2002
should provide that, in order to return a seized animal,
including an animal suspected of being abandoned and
seized under s 42, or other property, it is sufficient to make
it available for collection. The Animal Welfare Act 2002 or
Regulations should specify:

(@) the means of notifying an owner (including owners who
cannot be found) that the animal or other property is
ready for collection;

(b) if an animal or other property is not collected, the CEQ
or other relevant authority may forfeit the animal or
other property to the Crown provided he/she is satisfied
that reasonable attempts have been made to locate the
owner; and

(c) that the animal cannot be forfeited until at least 21 days
has elapsed since the animal was seized.

Recommendation 23

The Panel recommends:

(@) the Animal Welfare Act 2002 be amended to clearly
state that, in defined circumstances, assistance may be
provided by a person who is not in the direct physical
presence of an Inspector;

(b) that any such authorisation may be facilitated by mobile
phone, fax, email, video or other electronic means; and

(c) that DPIRD, in consultation with stakeholders, develop
policy setting out the appropriate constraints to such
authorisation.

Recommendation 24

The Panel recommends that any necessary steps be taken
to enable infringement notices issued by Inspectors to be
enforced by the Fines Enforcement Registry.

Recommendation 25

The Panel recommends that failure to comply with a
direction should be an offence for which an infringement
notice can be issued.

Recommendation 26

The Panel recommends in relation to appointed Inspectors:

(@) a specified standard of training and competency be
overseen by an independent body;

(b) the training and competency requirements must include
practical and theory components;

(c) an Inspector must meet the standard of competency set
by the independent body;

(d) Inspectors be required to participate in regular
professional development to maintain their training and
skills; and

(e) a governance mechanism be established to ensure
that the above points can be enforced for all appointed
Inspectors.

Recommendation 27

The Panel recommends, in relation to Inspectors who
monitor compliance with the Animal Welfare Act 2002 and
Regulations with respect to livestock (see Recommendations
11 and 12), their practical training must include direct
experience with relevant animal species/industry.

Recommendation 28

The Panel recommends:

(@ Training and professional development of Inspectors be
prioritised and strengthened.

(b) The government inquire into the sufficiency of
resources relevant to the enforcement of the Animal
Welfare Act 2002 by all organisations (including local
government and the RSPCA), including with respect to
specific geographical locations or situations.

Recommendation 29

The Panel recommends:

(@) the involvement of local governments in enforcing
the Animal Welfare Act 2002 throughout the State
be encouraged and supported and, where necessary,
additional State Government funding be provided; and

(b) where local government is involved in enforcing the
Animal Welfare Act 2002, centralised and coordinated
training, resources and support be provided to
appointed Inspectors.

Recommendation 30

The Panel recommends:

(@) all organisations acting as Regulators in relation to
the Animal Welfare Act 2002 be required to regularly
and adequately report to government on their relevant
enforcement activities;

Animal Welfare Act 2002 (WA) Review 2020
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(b) all appointed Inspectors be fully funded by the State in
relation to their Animal Welfare Act 2002 enforcement
activities; and

(c) the allocation of funds set out in (b) to each organisation
be accompanied by an obligation to expend the funds on
the enforcement of the Animal Welfare Act 2002, and to
provide annual reports on this expenditure.

Recommendation 31

The Panel recommends that DPIRD take steps to clarify the
role and responsibilities of all organisations (including local
government and the RSPCA) in the enforcement of the Animal
Welfare Act 2002 and communicate this to stakeholders and
the public.

Recommendation 32

The Panel recommends that a provision be inserted into the
Animal Welfare Act 2002 which provides that Inspectors
employed by different organisations can share necessary
information obtained in the course of their duties.

Recommendation 33

The Panel recommends the creation of a central register for
recording all enforcement activities, including official warnings,
infringement notices, and directions, and the provision of
access to that register for all Inspectors and appropriately
authorised personnel.

Recommendation 34

The Panel recommends that the Animal Welfare Act 2002 be
amended to allow for the exchange of information between
relevant organisations where the information ‘is, or is likely to be,
relevant to the regulatory functions’ of the other organisation.

Recommendation 35

The Panel recommends that an independent statutory
prosecutorial authority be established by legislation. This entity
is to:

e be created by statute;

e conduct all prosecutions under the Animal Welfare Act
2002,

e e composed of lawyers who are able to conduct
prosecutions under the Animal Welfare Act 2002; and

e e funded by government.

Recommendation 36

The Panel recommends that a separate review be undertaken
to inquire specifically into the effectiveness of the current
investigative framework under the Animal Welfare Act 2002
and the benefits and disadvantages of any alternatives to that
framework.

Recommendation 37

The Panel recommends that WA legislation provide that all
costs (including disbursements) ordered to be paid by the
prosecutor in a matter brought under the Animal Welfare Act
2002 be paid from the Consolidated Revenue Fund.

Recommendation 38

The Panel recommends the Animal Welfare Act 2002 be
amended to include indictable aggravated cruelty offences for
acts of cruelty that:

() If committed by an individual, are committed intentionally
and which do in fact result in, or which are capable of
resulting in, serious harm to, or death of, the animal.

(b) If committed by a corporation, are committed intentionally
or recklessly and which do in fact result in, or which are
capable of resulting in, serious harm to, or death of, the
animal.

(c) Impact adversely upon a large number of animals, even
where the resultant harm to each individual animal may
not be individually described as ‘serious harm’.

Recommendation 39

The Panel recommends the Animal Welfare Act 2002 allow
for the prosecution of an offence to be commenced within two
years after the day on which evidence of the alleged offence
first came to the attention of a person authorised to institute a
prosecution under the Animal Welfare Act 2002.

Recommendation 40

The Panel recommends that a simple offence under the Animal
Welfare Act 2002 be added to Schedule 4 of the Criminal
Procedure Regulations 2005.

Recommendation 41

The Panel recommends that, where an individual or corporation is
convicted of an indictable offence, a permanent prohibition order
be required to be made unless the accused can demonstrate
exceptional reasons why such an order should not be made.



Recommendation 42

The Panel recommends that the Animal Welfare Act 2002
provide for the recognition and enforcement of prohibition
orders made under a corresponding law of another state or
territory.

Recommendation 43

The Panel recommends that consideration be given to
reviewing and consolidating the defence provisions in the
Animal Welfare Act 2002 to ensure they serve the purpose
for which they were intended.

Recommendation 44

The Panel recommends the defence provisions be reviewed
every 10 years, to ensure:
(@) minimal overlap of defences;

(b) the defence provisions continue to be consistent with
prevailing contemporary standards taking into account
relevant scientific and other developments in regard to
how animals are treated, cared for and managed;

(c) there continues to be a need for each defence; and
(d) defences are clear and effective.

Recommendation 45

The Panel recommends that the Animal Welfare Act 2002
set out the steps that must be followed, and conditions which
must be satisfied, before a code of practice is adopted.

Recommendation 46

The Panel recommends that a Western Australian Animal
Welfare Advisory Committee, with appropriate membership,
be established as a statutory body under the Animal Welfare
Act 2002,

Recommendation 47

The Panel recommends:

(@) the WA AWAC provide advice on legislative and other
relevant matters to the Minister and the Regulators to
improve animal welfare in WA;

(b) consideration be given to the WA AWAC overseeing
the development and implementation of a WA Animal
Welfare Strategy and Action Plan;

(c) consideration be given to the WA AWAC guiding the
development and implementation of standards relevant
to training and competency assessment of appointed
Inspectors; and

(d) consideration be given to the WA AWAC overseeing and
coordinating all reviews and activities in WA affecting or
relating to the Animal Welfare Act 2002.

Recommendation 48

The Panel recommends that all penalty revenue from all
sources under the Animal Welfare Act 2002 go into a
separate fund to be used for furthering the objects of the
Act. The WA AWAC or DPIRD should administer this fund.

Recommendation 49

The Panel recommends that Part 2 of the Animal Welfare Act
2002 be reviewed to:

e investigate the fitness for purpose of the Scientific Use
Code as a legal standard; and

e confirm that Part 2 continues to be consistent with
prevailing contemporary standards, taking into account
relevant scientific and other developments in regard to
how animals used for scientific purposes are treated,
cared for and managed.

Recommendation 50

The Panel recommends that the government establish a
Community Animal Ethics Committee.

Recommendation 51

The Panel recommends that section 32 be revised to
improve the operational effectiveness of the Animal Welfare
Act 2002, specifically, by making it an offence:

(@) to possess certain items relating to animal fighting; and

(b) to possess and share images and videos of animals
being fought.

Recommendation 52

The Panel recommends that DPIRD and the RSPCA
investigate options to improve the operational effectiveness
of the Animal Welfare Act 2002 with respect to responding
to and managing cases involving animal hoarding. Action
should be taken in relation to policy, operations and
legislative reform.
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Introduction

Th e Review In conducting the Review, the Panel considered a variety of

The appointment of an independent Panel to review the AW
Act was announced in a parliamentary statement on 8 May
2019 by the Hon Alannah MacTiernan, Minister for Agriculture
and Food?®.

inputs, including short background papers drafted by DPIRD,
and reports on legislative amendments and related materials.
Published articles and reports on animal welfare concepts,
such as duty of care, provided helpful background to the
Panel’s deliberations. Other important inputs to the Review
included documentation relevant to the Animal Welfare

The Terms of Reference (TOR) of the Panel are set out below. Amendment Bill 20174 and the amendment of the AW Act

The Panel comprised five members, selected for their expertise
relating to the animal welfare field and not as representatives of
any particular organisation or sector. The members of the Panel
were Ms Linda Black (chair), Dr Dominique Blache, Dr Dianne
Evans, Ms Catherine Marriott and Dr David Marshall. The Panel
held regular meetings, in person and by teleconference, in

the 17-month course of the Review. Decisions were made by
consensus. Secretariat support was provided by DPIRD.

in 2018, and the making of regulations giving effect to the
Australian Animal Welfare Standards and Guidelines for
livestock. In 2019, DPIRD commissioned Murdoch University
to produce an internal report comparing Western Australia’s
AW Act with the relevant legislation of other jurisdictions in
Australia and internationally (Canada, NZ and the UK).® This
report considered six aspects of direct relevance to the TOR of
the Panel. These are: Inspectors’ powers of entry, duty of care
provisions, directions made by Inspectors, seizure provisions,
forfeiture provisions, and the definition of a ‘person in charge’
of an animal. The Panel also considered animal welfare
strategies published by other jurisdictions.

Terms of Reference of the Panel

)

Determine whether the objects of the Act reflect and promote contemporary best practice in animal welfare such as
recognition of the ability of animals to express innate behaviours, and if necessary recommend appropriate legislative
amendments.

Identify any impediments to the effective enforcement of the Act and any related regulations, with specific attention to
the powers of inspectors and the prosecution of offenders.

Consider amendments to policies, standards and legislation to achieve contemporary best practice in animal welfare
regulation, including a compliance regime based on standards prescribed by regulation, and if necessary recommend
appropriate legislative amendments.

Make recommendations on how compliance with the Act can be promoted, including consideration of the
prosecutorial framework, and if necessary recommend appropriate legislative amendments.

Advise the Minister on any other matters relevant to the operation and effectiveness of the Act.

3 Western Australia, Parliamentary Debates, Legislative Council, 8 May 2019, 2859 (Alannah MacTiernan, Minister for Agriculture and Food).
4 Animal Welfare Amendment Bill 2017 (WA).

5 Dunston-Clarke, E. J., Turnbull, M., Rendle, J., & Collins, T. (2019). Jurisdictional review of animal welfare legislation relating to key issues of the
Western Australian Animal Welfare Act 2002, Perth, Murdoch University.



Recent reviews and
inquiries

The Panel considered two independent reviews of animal
welfare in WA.

Easton Review

The 2015 ‘Report on an independent review of the
investment in and administration of the Animal Welfare

Act 2002 in Western Australia’ (Easton Review)® made 19
recommendations for improvement of animal welfare in WA,
all of which were accepted by the government of the day.

Recommendations relevant to the current Review included:

e The establishment of a strategic plan and overarching
policy framework for animal welfare.

e Areview of the AW Act.

e Establishing a ministerial advisory council to provide
strategic and policy advice to the Minister on animal
welfare matters.

e Actions to strengthen the governance framework for
inspectors.

e Actions to promote compliance with the AW Act.
e Support for local governments in regional areas.

e Actions in relation to funding and resourcing of animal
welfare.

e Establishing processes for annual reporting of animal
welfare activity by inspectors, for which KPIs should be
developed.

e (Considering the establishment of a community Animal
Ethics Committee.

Select Committee into the Operations of the RSPCA
WA (Inc)

In May 2016, a Select Committee convened by the
Legislative Council of WA reported on the operations of
the RSPCA, including an examination of its funding from
government, its objectives, and the use of its powers. The
committee did not reach consensus and instead tabled a
majority report and a minority report.” The government of

Western Australia at the time responded to the majority
report, noting or supporting most of the recommendations,
including a recommendation to review the AW Act to assess
whether it adequately serves its intended purpose. The
government noted that many of the other recommendations,
such as those relating to aggravated offences, powers of
RSPCA Inspectors, infringement notices, and authorisation
and conduct of prosecutions, would be addressed in the
review of the AW Act.

Public consultation

Reflecting the need to consider a wide variety of
perspectives on animal welfare, the Panel established

a comprehensive process of public consultation, which
included a call for written submissions, four public forums
in regional and metropolitan locations, and face-to-face
meetings with key stakeholders.

Stakeholders and the public were invited to send written
submissions to the Panel on any matters relevant to the TOR.
The consultation was open from 14 October to 16 December
2019 and extended through January 2020 at the request of
stakeholders. The Panel received 360 written submissions
from diverse stakeholders (see Appendix 2). Some 97% of
submissions called for changes to the AW Act or subsidiary
legislation, or included other comments suggesting that the
existing regulatory framework was inadequate. A summary
report of the written consultation was published on the
DPIRD website on 18 August 2020.2

Public forums took place in four locations around WA:
Broome and Karratha (November 2019), Katanning

(January 2020) and Perth (February 2020). They were
attended by more than 150 individuals representing diverse
stakeholders. Matters of key importance to the operation and
effectiveness of the AW Act were discussed at the forums,
with the content of discussion at each forum reflecting
specific regional concerns and the threads of discussion that
naturally developed. A summary report of the public forums
was published on the DPIRD website on 18 August 2020.°

6 Easton, B., Warbey, L., Mezzatesta, B., & Mercy, A. (2015). Report on an independent review of the investment in and administration of the
Animal Welfare Act 2002 in Western Australia, Western Australia. https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/

displaypaper/3913698cfe1282fe57dbdfad48257f100012c4e4/$file/tp-3698.pdf

7 Select Committee into the Operations of the Royal Society for the Prevention of Cruelty to Animals Western Australia (Inc).
(2016). Report. Legislative Council of Western Australia. https://parliament.wa.gov.au/Parliament/commit.nsf/(IngByName)/

Select+Committee+into+the+operations+of+The+Royal+Society+for+the+Prevention+of+Cruelty+to+Animals+Western+Australia+(Inc)

(Report of the Select Committee into the Operations of the RSPCA).

8 Review of the Animal Welfare Act 2002: Summary Report on the Public Consultation. (2020). Review of the Animal Welfare Act 2002.
https://www.agric.wa.gov.au/animalwelfare/review-animal-welfare-act-2002 (Consultation Summary Report — Public Consultation).

9 Review of the Animal Welfare Act 2002: Summary Report on the Public Forums. (2020). Review of the Animal Welfare Act 2002.
https://www.agric.wa.gov.au/animalwelfare/review-animal-welfare-act-2002 (Consultation Summary Report - Public Forums).
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The Panel held numerous meetings with the Regulators of

the AW Act throughout the review process. In addition, on 1
July and 2 July 2020, the Panel held a series of meetings
with key stakeholders and Regulators, including: Kimberley
Pilbara Cattlemen’s Association (KPCA); Pastoralists and
Graziers Association of WA (PGA); Livestock & Rural Transport
Association of Western Australia (LRTAWA); Western Australian
Farmers Federation (Inc) (WAFF); Western Australian Pork
Producers’ Association (WAPPA); Western Australian Livestock
Exporters’ Association (WALEA); ASHEEP; Western Australian
branch of the Australian Chicken Meat Federation Inc. (ACMF);
Western Dairy; Commercial Egg Producers Association of
Western Australia (CEPA); Western Australian Livestock
Research Council (WALRC); Australian Veterinary Association
(AVA); RSPCA; DPIRD; Department of Biodiversity, Conservation
and Attractions; Western Australian Police Force (WA Police);
WA Local Government Association (WALGA); Department of
Local Government, Sport and Cultural Industries (DLGSC),

and representatives from local government. The objective

of this third step in the consultation process was to discuss
the preliminary findings of the Panel and seek feedback on
concepts and approaches.



Legislative

and Regulatory

Overview

Animal Welfare Act 2002 and
associated instruments

In WA, the principal law regulating animal welfare is the
AW Act. When it was enacted, the AW Act replaced the
Prevention of Cruelty to Animals Act 1920.

The AW Act provides for the protection of animals by:

e regulating the conduct of people in relation to animals,
including the manner in which animals are treated,
cared for and managed;

e regulating the people who may use animals for
scientific purposes, and the manner in which they may
be used;

e prohibiting cruelty to, and other inhumane or improper
treatment of, animals.’

The AW Act applies to all live amphibians, reptiles, birds and
mammals other than humans. It covers companion animals,
native animals, livestock, and animals used in research and
teaching. The AW Act is set out in six parts. Part 1 contains
preliminary matters such as definitions of terms; Part 2
provides for animals used for scientific purposes; Part 3
deals with matters relevant to the welfare, safety and health
of animals and sets out the cruelty offences, together with
defences to a charge of cruelty; Part 4 sets out requirements
for the appointment, powers and functions of Inspectors,
Part 5 addresses the enforcement of the AW Act, and Part 6
provides for a number of miscellaneous matters.

Until 2011, the AW Act was administered by the Department
responsible for local government. Since then, it has been
administered by DPIRD (formerly the Department of
Agriculture and Food Western Australia (DAFWA)). Most

of the general inspectors appointed under the AW Act'!

10 AW Act s 3(1).
" Section 33 of the AW Act sets out the appointment of general inspectors.

are employed by DPIRD and the RSPCA. In addition,

some are employees of the Department of Biodiversity,
Conservation and Attractions (DBCA), and some local
government authorities employ staff who are appointed as
general inspectors. All officers of the WA Police are general
inspectors under the AW Act.’ Issues relating to Inspectors
and the enforcement of the AW Act are covered in Chapters
6and?7.

In the 18 years since the AW Act came into effect, there
have been significant advances in scientific understanding
of animal welfare and an increase in public awareness and
expectations regarding the humane treatment of animals.
One of the key developments concerns the understanding of
animal consciousness and capacity for suffering: sometimes
referred to as sentience. Although the word ‘sentient’

may not always appear in definitions of animal welfare,

or the objectives of animal welfare laws, the concept of
sentience underpins modern animal welfare legislation. The
key consideration is that animals are not ‘things’. Rather,
they are living beings capable of having some of the same
feelings that humans do, such as fear and anxiety. Modern
animal welfare laws should recognise this distinction in an
appropriate manner.

Science is important in setting standards, but the

influence of ethical values and cultural beliefs on individual
perceptions about animal welfare (and cruelty) must also be
acknowledged. Opinions on what is ‘right” and ‘wrong’ can
differ significantly from one person to another, and this is
compounded by variation in how people perceive and relate
to different animal species. Animal welfare regulation is a
complex matter, requiring consideration of scientific evidence
and social, political, cultural, economic, religious and ethical
perspectives when framing legal obligations and rights in
relation to the ownership and management of animals.

12 Section 5 of the AW Act defines ‘general inspector’ as meaning ‘a police officer or a person appointed as a general inspector under section 33'.
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The AW Act addresses cruelty and ‘other inhumane and
improper treatment of animals’ with reference to ‘harm’, which
is defined as including injury, pain, and distress evidenced

by severe abnormal physiological or behavioural reactions'
(emphasis added). The AW Act describes actions that can be
considered as cruel, followed by text in 11 sections (ss 20-30
inclusive) setting out defences that are potentially available to a
person who is charged with cruelty.

The AW Act does not refer to sentience or other relevant
concepts (such as the ‘Five Domaing’)™* that can be used to
define animal welfare in a holistic manner. In the AW Act, the
emphasis is on defining cruelty and prosecuting a person for
cruelty. The concept that a person has a ‘duty of care’ to ensure
the welfare of an animal is not clearly present in the AW Act.

The Animal Welfare (General) Regulations 2003 (General
Regulations) is one of five sets of regulations that support the
AW Act. Regulation 6 of the General Regulations lists adopted
codes of practice, which relate in particular to s 25 and s 84

of the AW Act. Compliance with an adopted code is not directly
enforceable, but the codes must be considered by a court and
may provide a defence when a person is charged with cruelty.

Although its title refers to animal welfare this Western
Australian law is, in reality, a law to prevent cruelty to
animals. Due to limitations with the scope of the AW Act, it
was necessary to amend it to provide for the regulation and
promotion of animal welfare. The AW Act was amended in
2018 to broaden the regulation-making powers, providing for
Regulations that set minimum animal welfare standards.

In recent years, Australia has moved to mandate evidence-
based Australian Animal Welfare Standards and Guidelines
for farm animals (S&G). At the time of writing this Report,
endorsed S&G cover land transport of livestock, saleyards and
depots, cattle, sheep, and animals in exhibitions. In 2019,
DPIRD drafted regulations to give effect to the S&G for Land
Transport and the S&G for Saleyards and Depots. The Animal
Welfare (Transport, Saleyards and Depots) (Cattle and Sheep)
Regulations 2020 (Transport Regulations) were gazetted on 2
October 2020. At the same time, the two S&Gs were adopted
as codes of practice under the General Regulations, replacing
outdated WA codes of practice that deal with transport,
saleyards and related matters.

The amendment of the AW Act in 2018 addressed the need for
broader regulation-making powers. The Panel’s Review of the
operational effectiveness of the AW Act is a more fundamental
and comprehensive process, which considers scientific
advances and changing public expectations relevant to animal
welfare since the enactment of the AW Act.

18 AW Act s 5(1).

Other Western Australian
legislation relevant to animal
welfare

A number of other WA statutes intersect with the AW Act,
including:

e the Aquatic Resources Management Act 2016 and the
Fish Resources Management Act 1994 (FRM Act);

e the Biosecurity and Agriculture Management Act 2007
(BAM Act);

e the Biodiversity Conservation Act 2016 (BC Act); and
e the Veterinary Surgeons Act 1960.

Relevant parts of these Acts are discussed in this Report.

General inspectors appointed under the AW Act and police
officers are subject to multiple laws and regulations, including
the Public Sector Management Act 1994, Official Prosecutions
(Accused’s Costs) Act 1973, Criminal Procedure Act 2004,
Freedom of Information Act 1992, and Fines, Penalties and
Infringement Notices Enforcement Act 1994.

The extent to which Inspectors employed by the RSPCA, a
non-government organisation, are bound by the provisions in
these Acts is in some respects uncertain.

Arrangements for the
enforcement of animal
welfare legislation

In Australia, state or territory Departments of Agriculture
working in collaboration with the RSPCA and other animal
welfare organisations are primarily responsible for the
administration and enforcement of animal welfare legislation.
Details relating to the enforcement of the AW Act in WA are
discussed in Chapter 7.

Australia’s Federal Government regulates the import and
export of animals and their products. The Australian Standards
for Export of Livestock ‘must be read in conjunction with
Commonwealth, state and territory laws, regulations, standards
and guidelines relevant to the health, welfare, handling,
treatment, transport and carriage (sea and air) of livestock’.'®

™ Mellor, D. J. (2017). Operational Details of the Five Domains Model and Its Key Applications to the Assessment and Management of Animal Welfare.

Animals 7(8): 60. doi:10.3390/ani7080060
5 AW Act ss 25, 84,

16 Department of Agriculture, Water and the Environment, Australian Standards for the Export of Livestock 3.0 (2020) page Xiv.



In NZ and the UK, national government departments
responsible for agriculture, together with the RSPCA or
equivalent non-governmental organisation, are primarily
responsible for the implementation of animal welfare
legislation.

In Canada, the Criminal Code (Federal) covers animal cruelty
and the Health of Animals Act 1990 contains provisions for
the protection of animals, which are specified in the Health
of Animals Regulations Part XIl Transport of Animals.'”
Animal protection laws more generally are the responsibility
of provincial or territorial governments.

The Canadian police have a general role in the enforcement
of legislation, including for animal welfare.

7 Health of Animals Regulations (C.R.C., ¢ 296).
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A Modern
Approach to the
Animal Welfare

Act 2002

B ackg round ‘four-legged people’. It does, however, prompt consideration
as to whether existing laws adequately provide for the welfare

of animals, and raises questions such as whether it remains
appropriate for animals to be classified as property under
Australian law.? Since ‘property’ does not have experiences,
positive or negative, the classification of animals as property, if
taken to extremes, does not allow for animals’ experiences to
be considered in relation to their welfare.

Since the AW Act was introduced, there has been a shift in
community attitudes to the welfare of animals, in particular
with respect to animals used for commercial purposes such as
entertainment, research and farming.' Consumer trends and
commercial initiatives have revealed and reflected a growing
concern for animal welfare.' A report published in 2018 noted
that, in Australia, 95% of people consider farm animal welfare It is important for the AW Act to reflect contemporary practices
to be a concern, and 91% want ‘at least some reform’ to with respect to animal welfare regulation. An outdated AW Act
address that concern.? may lead to poor outcomes for animals and a ‘loss of faith’ in
the Regulators, which in turn may result in increased pressure
on animal industries and provoke activism.* In recent years,
ethical treatment of animals has emerged as a significant
public concern.? In this regard, the oft-cited quote is that ‘[t]he
greatness of a nation and its moral progress can be judged by
the way its animals are treated’.?®

This shift in mindset has been accompanied, and is in part
driven, by scientific research providing a clearer picture of the
capabilities and sentience of animals;?' that is, that they can
perceive and feel things, which may be positive or negative.?
This does not mean that animals should be thought of as

'8 Futureye. (2018). Australia’s shifting mindset on farm animal welfare, Department of Agriculture, Water and the Environment. https://www.outbreak.gov.au/
sites/default/files/documents/farm-animal-welfare.pdf (Futureye Report); Taylor, N., & Signal, T. D. (2009). Lock ‘em up and throw away the key? Community
opinions regarding current animal abuse penalties. Australian Animal Protection Law Journal, 3, 33-52; Morton, R., Hebart, M. L., & Whittaker, A. L. (2020).
Explaining the gap between the ambitious goals and practical reality of animal welfare law enforcement: A review of the enforcement gap in Australia. Animals,
10(3), 482; Department of Primary Industries and Regional Development. (2019) Food Alliance — Trust in Primary Production Project. Workshop Reports.
https://wafarmers.org.au/wp-content/uploads/2020/02/5.-FINAL-Food-Alliance-WA-DPIRD- Trust-in-Primary-Industries-2-Masterclass-WORKBOOK-Nov-
2019-web.pdf

Bruce, A. (2012). Animal Law in Australia: An Integrated Approach. LexisNexis Butterworths, 317; Bray, H. J., Buddle, E. A., & Ankeny, R. A. (2017). What are
they thinking? Consumer attitudes to meat production in Australia. Animal Production Science, 57(12), 2345-2352.

https://doi.org/10.1071/AN17361

Futureye Report p 4.

The Panel notes that the problem of determining the boundaries of sentience persists amongst scientists, particularly with respect to some invertebrate
animals: Veit, W., & Huebner, B. (2020). Drawing the boundaries of animal sentience. Animal Sentience 29(13).

Sentient. (n.d.). In Lexico. Oxford. https://www.lexico.com/definition/sentient

Proctor, H. S., Carder, G., & Cornish, A. R. (2013). Searching for Animal Sentience: A Systematic Review of the Scientific Literature. Animals, 3(3):
882-906. doi: 10.3390/ani3030882

Futureye Report p 15.

See, for example: The Conversation, ‘Japan resumes commercial whaling — researchers on how the world should respond’, 1 July 2019,
https://theconversation.com/japan-resumes-commercial-whaling-researchers-on-how-the-world-should-respond-119573>; The Guardian, ‘Protesters
in Israel call for end to Australian live exports’, 29 April 2018, < https://www.theguardian.com/australia-news/2018/apr/29/protesters-in-australia-and-
israel-call-for-end-to-live-exports>; ABC News, ‘Australians join battle to stop brutal dolphin slaughter in Japan’, 14 Feb 2019, https://www.abc.net.au/
news/2019-02-14/australians-join-battle-over-taiji-japanese-dolphin-killings/10807394; Buddle, E. A., Bray, H. J., & Ankeny, R. A. (2018). | feel sorry for
them: Australian meat consumers’ perceptions about sheep and beef cattle transportation. Animals. 8(1). doi: 10.3390/ani8100171
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https://www.abc.net.au/news/2019-02-14/australians-join-battle-over-taiji-japanese-dolphin-killings/10807394

The AW Act has undergone only one significant change since
its introduction in 2002. This amendment, which occurred

in 2018, broadened the regulation-making powers to enable
the making of regulations that prescribe minimum animal
welfare standards.

The Panel conducted an extensive and thorough review of
the AW Act in order to not only correct recognised gaps and
problems, but also ensure it reflects contemporary principles
and will be able to accommodate the ongoing evolution of
scientific understanding and public expectations.

In terms of modernising the AW Act, one of the more
important themes is the need for the AW Act to evolve from
a law that is primarily intended to prohibit cruelty to one
that promotes the welfare of animals, while continuing to
appropriately define and proscribe cruelty.

The recommendations in this chapter relate to changes to
the scope and objectives of the AW Act, and definitions of
key terms such as ‘person in charge’ and ‘harm’, in order
to ensure the AW Act meets contemporary expectations.
The chapter also discusses the concept of duty of care and
the way in which the inclusion of such an obligation can
encourage a modern, proactive approach to animal welfare.
These recommendations underpin the findings in other
chapters and are fundamental to the Panel’s Report.

Giving effect to the Animal
Welfare Act 2002’s objective
of promoting animal welfare

While not mentioned in the long title, two objects clauses
within the AW Act confirm that one of its objectives is

‘to promote and protect the welfare, safety and health of
animals’ (emphasis added).?” Objects clauses describe the
overarching objectives of an Act.

The goal of promoting animal welfare requires taking a
proactive approach to improving the welfare of animals.
Stakeholders were generally supportive of a proactive
approach to animal welfare; that is, an approach that
encourages people responsible for animals to identify
welfare risks and take appropriate steps before serious

welfare problems occur. For example, several stakeholders,
including pastoralists, raised the need to take a proactive
approach to the management of pastoral properties in dry
seasons, where early action could prevent animal suffering.

The AW Act, however, presently takes a primarily reactive
approach to welfare by focusing on prohibiting cruelty

to animals.?® WA has taken some steps to implement a
proactive approach to welfare by introducing the Transport
Regulations. These Regulations contain some minimum
standards to require that animals’ basic needs be met, but
their scope is limited; they apply only to sheep and cattle
during transport and while at saleyards and depots.

Some of the regulations in the Transport Regulations

are traditional ‘rules-based’ legislation, which set out
requirements (rules) and focus on processes rather than
outcomes.? While prescriptive rules provide certainty by
specifying the particular standard to be met, they may be
criticised by some for leading to gaps in the law, introducing
unnecessary legal complexity, or encouraging ‘box-ticking
exercises’ rather than compliance with the overall spirit of
the law.%® ‘Principles-based’ legislation, by comparison, is
non-prescriptive, using guiding principles to set an overall
objective, placing a positive emphasis on compliance, and
encouraging members of society to ‘do the right thing’.

Each model has its own strengths and weaknesses. When
drafting new legislation, the best approach may be to
combine the two regulatory theories in a law that not only
sets out high-level principles that promote a best practice
approach to regulation and can be applied flexibly to new
situations, but also contains detailed rules, providing the
required clarity.®'

‘Duty of care’ obligations are a key feature of modern animal
welfare legislation. In a legal context, a duty of care is an
obligation to take reasonable steps to avoid reasonably
foreseeable harm to others. In the specific context of animal
welfare legislation, provisions based on the concept of

duty of care impose a legal obligation to take reasonable
steps to ensure the welfare or basic needs of an animal.®
They are non-prescriptive (principles—based) provisions
that encourage members of society to ‘do the right thing’
by providing for an animal’s basic needs (i.. satisfying the
overall objective).

% See, for example, Singer, P. (2011, July 14). Moral progress and animal welfare. ABC Religion & Ethics. https://www.abc.net.au/religion/moral-

progress-and-animal-welfare/10101318
AW Act ss 3(2)(a), 18A(a).
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In Queensland (Qld), for example, a person in charge of an
animal owes a duty of care to it and it is an offence to breach
this duty.®® A person breaches the duty only if he/she does not
take reasonable steps to:

(@) provide the animal’s needs for the following in a way that
is appropriate—

i) food and water;
ii) accommodation or living conditions for the animal;

(
(
(ili) to display normal patterns of behaviour;
(iv) the treatment of disease or injury; or

(b) ensure any handling of the animal by the person, or
caused by the person, is appropriate.*

In deciding what is appropriate, the species, environment and
circumstances of the animal, and the steps that a reasonable
person would reasonably be expected to have taken in the
circumstances, must be considered.®

The Australian Capital Territory (ACT), Northern Territory (NT),
Tasmania (Tas), NZ and the UK also have provisions that fall
broadly within the category of ‘duty of care provisions'’ in
their animal welfare legislation.®® The Government of Victoria
recently proposed to introduce a requirement for people to
provide a minimum standard of care for animals.*

The Panel received many submissions supporting the inclusion
of a duty of care provision in the AW Act * and, as stated
above, stakeholders were generally supportive of a proactive
approach to animal welfare.

The Panel acknowledged a need to include a duty of care
provision in the AW Act. While animal welfare legislation initially
focused on prohibiting harm to animals, modern legislation
should recognise that society’s responsibility to animals goes
beyond refraining from cruelty.® Inclusion of a duty of care
provision reflects that all Western Australians owe a duty of
care to their animals and promotes a proactive approach

to animal welfare. In the same way that an employer has a
broad duty to be responsible for the safety of employees at a

3 Animal Care and Protection Act 2001 (Qld) ss 17(1)-(2).
3+ Animal Care and Protection Act 2001 (Qld) s 17(3).
% Animal Care and Protection Act 2007 (Qld) s 17(4).

workplace, such a provision makes clear to a person in charge
of an animal that he/she has an ‘all-embracing responsibility’
to animals in his/her care, whether or not a particular matter
of detail is covered by a specific animal welfare regulation.*’
Further, unlike laws such as the Transport Regulations that set
out specific rules for specific situations, duty of care provisions
are ‘future-proof” in that they provide an overarching principle
that can be applied flexibly as public expectations, available
technology and scientific knowledge develop and change our
understanding of what is ‘reasonable’ care for an animal.*!

If a duty of care provision is inserted into the AW Act,
consideration should be given to whether s 19 requires
consequential amendment. For instance, s 19(1) of the AW Act
provides that a person in charge of the animal is cruel to the
animal if the animal ‘is not provided with proper and sufficient
food or water’.*? This would overlap with a duty of care
provision. Consideration should be given to the need to resolve
any overlap between s 19(1) and a new duty of care provision.

The Panel saw value in including the word ‘promote’ in the long
title of the AW Act. Along with the objects clause, the long title
of an Act may be used as an aid to the construction of an Act
and can ‘give colour to the meaning of other provisions’.*® This
would make the concept of promoting good animal welfare in
the AW Act clear from the outset.

RECOMMENDATION 1

The Panel recommends a ‘duty of care’
obligation be included in the Animal Welfare
Act 2002 and it be an offence to breach that
obligation.

% Animal Welfare Act 1992 (ACT) s 6B; Animal Welfare Act 1999 (NT) s 8; Animal Protection Act 2018 (NT) ss 6, 22, 23; Animal Welfare Act 1993 (Tas) s 6;

Animal Welfare Act 1999 (NZ) s 10; Animal Welfare Act 2006 (UK) s 9.
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Other contemporary
concepts relevant to the
Animal Welfare Act 2002

Animals are living beings and have intrinsic value

The concept of sentience* is central to consideration

of animal welfare, because it addresses the question of
whether animals experience suffering in life and death. While
there is no universal definition of sentience,* a commonly
cited definition is that an animal is sentient if ‘it is capable of
being aware of its surroundings, its relationships with other
animals and humans, and of sensations in its own body,
including pain, hunger, heat or cold’.“6

Research on farm animal cognition®” and welfare suggests
that recognition of farm animal cognition plays — and will
continue to play — a vital role in consumer attitudes and
ethical theory.*®

The scientific recognition that many animals, including
livestock, are sentient can now be considered as an
established fact, and research has turned to exploring

the nature of sentience in a widening number of animal
species. The fact that animals are sentient — they ‘feel’
and have ‘feelings’, in common parlance — underpins the
public expectation that animals should be treated humanely.
In view of this, the Panel considered whether the AW Act
appropriately reflects the fact of sentience, with particular
reference to ss 3 (Content and intent), 5 (Terms used), and
19 (Cruelty to animals).

As with the animal welfare laws of many Australian
jurisdictions, sentience is not mentioned in the AW Act.

In Australia, only the ACT makes specific reference to
sentience in its animal welfare legislation. Inclusion of a
reference to sentience in new animal welfare legislation
was rejected by the NT legislature. In debate on the Animal
Protection Bill 2018 (NT), the Department of Primary

Industry and Resources advised that adding sentience as a
specific statement did not add to the intent of the legislation
or enhance compliance with the legislation.*®

Sentience is recognised in the Animal Welfare Action Plan of
Victoria (Vic) and the State government is seeking feedback
on a proposal to formally recognise sentience in a new
Animal Welfare Act:%

Science demonstrates that animals are sentient.

This means they experience feelings and emotions
such as pleasure, comfort, discomfort, fear and pain.
Sentience is the primary reason that animal welfare
is so important. All people and industries within Vic
have a responsibility to treat all animals with care and
respect.”!

In NZ, the Animal Welfare Act (1999) was amended in 2015
to recognise that animals are sentient and to require owners
and persons in charge of animals to attend properly to their
welfare.52

The World Organisation for Animal Health (OIE) does not
mention sentience in its definition of animal welfare, but
does refer to animal sentience as part of the context of the
OIE Global Animal Welfare Strategy.>®

Regulators and some submissions to the Panel commented
on the need to recognise animal sentience, for example:

Animals are sentient beings that are conscious, feel
pain and experience emotions...Humans should strive
to provide positive experiences to promote a life worth
living for the animals in their care.*

At the Panel’s public consultation forums, people who work
with commercial livestock used terms such as ‘like’, ‘dislike’,
‘suffering” and ‘pain’ with reference to animals. These terms
fall within the scientific concept of sentience. The Panel
noted that sentience is a complex concept, and there does
not appear to be a simple, universally accepted definition.

4 Sentience: the ability to feel or perceive things: Sentient. (n.d.). In Lexico. Oxford. https://www.lexico.com/definition/sentient
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While the Panel recognised the importance of sentience and its
implications for animal welfare, the inclusion of the term in the
AW Act was not seen as an essential step. The Panel was keen
to avoid a lengthy and possibly unproductive debate about the
meaning of ‘sentience’ and on whether the word is sufficiently
understood by the wider community. Nonetheless, the Panel
was convinced that the law should no longer reflect the
outdated view that the primary value of animals is as property
and that their welfare can be protected without regard to their
experiences and perceptions.

RECOMMENDATION 2

The Panel recommends that section 3 of the
Animal Welfare Act 2002 be amended to
expressly recognise that animals are living
beings, able to perceive, feel, and have
positive and negative experiences.

Definition of good animal welfare

The term ‘welfare’ is used in many sections of the AW Act,
including in the long title: ‘An Act to provide for the welfare,
safety and health of animals ...". Most community members
have an understanding of what ‘safety’ and ‘health’ mean,
based on their life experiences and education. Welfare is a
more nuanced matter.%

Historically, the concept of animal welfare related primarily to
meeting basic needs such as food, water, shelter, and avoiding
negative physical outcomes, such as starvation. This is the
basis for the ‘Five Freedoms’,a conceptual framework used

to describe and assess the welfare of animals since the late
1970s.

The OIE’s work on animal welfare standards is informed

by a series of guiding principles, which include the ‘Five
Freedoms’.*® It defines animal welfare as: ‘the physical and
mental state of an animal in relation to the conditions in which
it lives and dies’. According to the OIE, an animal experiences
good welfare if the animal is healthy, comfortable, well
nourished, safe, is not suffering from unpleasant states such as
pain, fear and distress, and is able to express behaviours that
are important for its physical and mental state.

% Submission 338.

Contemporary discussions are increasingly focused on how

to achieve a state of positive welfare and the concept of a ‘life
worth living’.” To this end, animal welfare scientists developed
the ‘Five Domains Model’, which places more focus on the
subjective experiences of an animal and can be used to assess
animal welfare more holistically.%

Australia’s National Health and Medical Research Council
(NHMRC) defines ‘animal welfare’ as ‘an animal’s quality of life,
which encompasses the diverse ways an animal may perceive
and respond to their circumstances, ranging from a positive
state of wellbeing to a negative state of distress’.>® Wellbeing
is defined in the NHMRC Australian Code for the Care and
Use of Animals for Scientific Purposes (Scientific Use Code) as
‘an animal is in a positive mental state and is able to achieve
successful biological function, to have positive experiences, to
express innate behaviours, and to respond to and cope with
potentially adverse conditions’.

As ‘animal welfare’ is the subject of multiple definitions and
open to various interpretations, the Panel considered that
courts and others applying the legislation may be assisted by a
definition of the term. On the other hand, given the concept of
‘welfare’ has changed with time, and may continue to change,
it is important that any proposed definition of the term remains
relevant in future.

The Panel concluded that animal welfare is a complex concept,
which is difficult to define and assess. However, modern animal
welfare legislation should promote positive animal welfare
outcomes. Establishing a definition of animal welfare could
assist in ensuring that an animal’s experiences and perceptions
are recognised as important to its welfare.

RECOMMENDATION 3

The Panel recommends that section 3 of the
Animal Welfare Act 2002 be amended to
expressly recognise that good animal welfare
requires the satisfaction of an animal’s
physiological and behavioural needs and the
provision for positive experiences.

% See, for example, Carenzi, C., & Verga, M. (2009). Animal welfare: review of the scientific concept and definition. /talian Journal of Animal Science, 8:sup1,

21-30. doi: 10.4081/ijas.2009.51.21
% World Organisation for Animal Health, Terrestrial Animal Health Code (2019).

5 Mellor, D. J. (2019). Welfare-aligned sentience: Enhanced capacities to experience, interact, anticipate, choose and survive. Animals, 9, 440.

% Mellor, D. J., & Beausoleil, N. (2015). Extending the ‘Five Domains’ model for animal welfare assessment to incorporate positive welfare states.

Animal Welfare 24(3): 241-253.
% Scientific Use Code.



Updatlng the deﬁnition of The definitions of pain in legislation vary, but some provide

that pain includes suffering and distress: New South Wales

‘harm’ in the Animal Welfare nNsw) defines ‘pain’ as including suffering and distress,™

and Qld defines ‘pain’ as including distress and mental
ACt 2002 or physical suffering.” Other jurisdictions, including WA,

include ‘distress’ within the definition of other terms such
Animal cruelty offences typically criminalise particular acts as harm. For example, SA provides that ‘harm’ includes

(such as beating an animal®) or particular consequences ‘suffering or distress’.”> WA is the only jurisdiction that
(such as causing an animal unnecessary pain®'). In requires distress to be ‘evidenced by severe, abnormal
Australian states and territories, commonly prohibited physiological or behavioural reactions’.”
consequences Of. co nduct |nglude unnecessary or The term ‘distress’ is defined by the NHMRC as follows:
unjustifiable pain, injury and distress or suffering.
In WA, a person is prohibited from causing an animal An animal is in a negative mental state anq has been
unnecessary ‘harm’, which is defined to include: unable to. adap.t to stressors so as to sustain a state
- of wellbeing. Distress may manifest as abnormal
(@) injury; physiological or behavioural responses, a deterioration
(b) pain: and in physical and psychological health, or a failure to
o . o achieve successful biological function. Distress can
(c) distress evidenced by severe, abnormal physiological be acute or chronic and may result in pathological
or behavioural reactions. 52 conditions or death.”
The concept of injury is included in the animal wefare This definition suggests that distress may manifest in many
legislation of all Australian jurisdictions. ways and is not always accompanied by obvious changes in
Pain is also included in the legislation of all Australian behaviour.
jurisdictions.®* Pain research has demonstrated that animals,  Scientific findings suggest that the experience of pain and
like humans, can experience different levels of pain. For distress in animals is not limited to the animal’s physical
example, animals such as mice,* rats,% sheep,” and condition but also contains a psychological element.”

horses® can express different grimace faces when exposed
to different levels of pain. These results suggest that animals
not only sense pain but that pain could also be a negative
experience.®

=3
3

For example, Prevention of Cruelty to Animals Act 1986 (Vic) s 9(1)(a).
For example, Animal Protection Act 2018 (NT) s 24(1).
AW Act s 5(1).

Prevention of Cruelty to Animals Act 1979 (NSW) s 4(3)(b), 15(1)(b); Prevention of Cruelty to Animals Act 1979 (Vic) s 13(1B); Animal Welfare Act 1985
(SA) s 3; Animal Welfare Act 1992 (ACT) s 6A; Animal Welfare Act 1993 (Tas) s 9(1)(c); Animal Care and Protection Act 2007 (Qld) s 18(2)(h); AW Act s
5(1); Animal Protection Act 2018 s 4.

Prevention of Cruelty to Animals Act 1979 (NSW) s 4(1); Prevention of Cruelty to Animals Act 1979 (Vic) s 9(1)(b); Animal Welfare Act 1985 (SA) s
3; Animal Welfare Act 1992 (ACT) s 6A; Animal Welfare Act 1993 (Tas) s 8(1); Animal Care and Protection Act 2007 (Qld) s 18(2)(a); AW Act s 5(1);
Animal Protection Act 2018 (NT) s 4.
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Regulators and many stakeholders supported broadening the
definition of ‘harm’ in the AW Act. For example, one theme
raised by multiple respondents was that the AW Act ‘should be
modified from the current model based on the prohibition of
cruelty to one that promotes good animal welfare and positive
life experiences for animals’ and that, consistent with this
thinking, the definition of ‘harm’ should be revisited.”

Other themes expressed by some stakeholders were:

e acall for ‘harm’ to be considered in the context of species,
breed, use (for example, working dog vs. family pet,
commercial vs. companion animal), and factors relating to
seasonal conditions and emergencies; and

e that any changes to the definition of ‘harm’ should not
place a disproportionate emphasis on minor offences.””

Several submissions to the Panel recommended the removal of
‘severe’ in reference to ‘distress’ under the definition of ‘harm’.

Requiring proof of a ‘severe’ reaction creates evidentiary
difficulties in respect of animals that are unlikely, by virtue of
their species or nature, to show a severe response to distress.
Further, the inclusion of the word ‘severe’ in part (c) of the
definition is at odds with parts (a) and (b) of the definition,
which are not qualified by reference to the severity of the
animal’s reaction to the pain or injury. Rather, pain or injury, no
matter how minimal and irrespective of how the animal reacts,
will amount to ‘harm’ for the purposes of the AW Act.

This is not to say that the severity of harm caused to an animal
should be irrelevant; the extent of any harm caused to an
animal will be relevant to a number of questions under the AW
Act, such as whether any enforcement action is appropriate or,
if such action is taken, to the penalty for the offence.

The Panel noted that scientific evidence supports the
proposition that a distressed animal may not always exhibit

a severe change in physiology or behaviour, and supported
amending the definition of ‘harm’ in the AW Act to reflect this.

RECOMMENDATION 4

The Panel recommends amending part (c) of
the definition of ‘harm’ in the Animal Welfare
Act 2002 to take account of the fact that an
animal may be experiencing distress before
its observable physiological or behavioural
reactions to such distress become ‘severe’.

76 Consultation Summary Report — Public Consultation p 3.
7" Consultation Summary Report — Public Forums p 4.

Definition of ‘person in
charge’ in the Animal Welfare
Act 2002

A key concept in animal welfare legislation is the definition

of who is responsible for the welfare of animals. The concept
‘person in charge’ is used for this purpose. Section 5 of the AW
Act identifies ‘person in charge’ as follows:

person in charge, in relation to an animal, means —

(@) the owner of the animal; or

(b) a person who has actual physical custody or control of
the animal; or

(c) if the person referred to in paragraph (b) is a member
of staff of another person, that other person; or

(d) the owner or occupier of the place or vehicle where the
animal is or was at the relevant time.

The definition is not inclusive, as it is preceded by the term
‘means’ rather than ‘includes’ and DPIRD informed the Panel
that it is often construed narrowly. Furthermore, the wording of
paragraph (b) could be interpreted as not capturing a person
who is responsible for the welfare of an animal but who does
not have ‘actual physical’ custody or ‘actual physical’ control
of the particular animal. This could, for example, mean that a
farm manager who has overall responsibility for the welfare of
animals on a property by virtue of his or her position, but is not
directly involved with them on a daily basis, may be found to
not be a ‘person in charge’ of the animals.

The Panel noted that s 28 of the AW Act provides a relevant
defence to persons who did not have actual physical custody or
control of an animal at the relevant time.

The definition of ‘person in charge’ in the animal welfare
legislation in some other Australian jurisdictions is clearer and
more comprehensive, as shown in the following examples:
Prevention of Cruelty to Animals Act (1979) (NSW)
person in charge, in relation to an animal, includes —

(@) the owner of the animal,

(b) a person who has the animal in the person’s
possession or custody, or under the person’s care,
control or supervision,

(c) where a person referred to in paragraph (b) is bound to
comply with the directions, in respect of the animal, of
any servant or agent of the owner of the animal, that
servant or agent, as the case may be, and

(d) where the animal, being a stock animal, is confined in a
sale-yard:

(i) the owner of the sale-yard, or

(i) where the sale-yard is the subject of a lease, the
lessee of the sale-yard.

78 National Research Council. (1992). Recognition and Alleviation of Pain and Distress in Animals. Washington, DC: The National Academies Press. Chapter 3
Recognition and Assessment of Pain, Stress and Distress. https://www.nap.edu/read/1542/chapter/5#45



https://www.nap.edu/read/1542/chapter/5#45

Prevention of Cruelty to Animals Act (1986) (Vic)

person in charge of in relation to an animal or thing,
includes —

(@) a person who has the animal or thing in the person’s
possession or custody, or under the person’s care,
control or supervision; and

(b) any employee or agent of the owner of the animal
or thing if a person referred to in paragraph (a)
is bound to comply with the directions of that
employee or agent in respect of the animal or thing.

DPIRD informed the Panel of practical challenges associated
with the identification of a ‘person in charge’, such as
complex ownership and property management structures
that made it difficult to hold individuals or entities to account
for serious animal welfare incidents.

The Panel recognised the need for a small but important
amendment to the AW Act to clarify the definition of ‘person
in charge’.

RECOMMENDATION 5

The definition of ‘person in charge’ in

the Animal Welfare Act 2002 should be
modified to ensure that all persons who are
responsible for the welfare of an animal
are included in the definition, even though
a person may not have ‘actual physical’
custody or ‘actual physical’ control of the
animal.

Updating the definition
of ‘animal’ in the Animal
Welfare Act 2002

The AW Act defines an ‘animal’ as: (a) a live vertebrate; or ()
a live invertebrate of a prescribed kind, other than a human
or a fish (as defined in the FRM Act™).%° No invertebrates are
prescribed for the purposes of this definition.

This definition of ‘animal’ is inconsistent with that contained
in the animal welfare legislation of other Australian
jurisdictions and some other countries, which include fish

— or at least vertebrate fish — in the definition of ‘animal’.
Some jurisdictions also define cephalopods and crustaceans
as animals. The ACT, Qld, and Tas include cephalopods. In
the NT, cephalopods and crustaceans are ‘animals’ for the
purpose of the Animal Protection Act 2018 if they are ‘in
the possession or under the control of a person’. Qld, SA,
Tas, and WA exclude crustaceans. In the ACT and NSW
crustaceans are included if they are a ‘live crustacean
intended for human consumption’.®"

The exclusion of fish from the definition of ‘animal’ under
the AW Act also creates internal inconsistency with Part

2, which deals with the licensing of the use of animals

for scientific purposes. States and territories refer to the
NHMRC Code for the Care and Use of Animals for Scientific
Purposes®? (Scientific Use Code) as the standard relevant to
the regulation of scientific use of animals. The Scientific Use
Code defines an animal as ‘any live non-human vertebrate
(that is, fish, amphibians, reptiles, birds and mammals,
encompassing domestic animals, purpose-bred animals,
livestock, wildlife) and cephalopods’. Under the AW Act it

is mandatory to comply with the Scientific Use Code when
using animals for scientific purposes.

Some of the Regulators and stakeholders called for
resolution of this inconsistency between the inclusion of
vertebrate fish and cephalopods in the Scientific Use Code,
and the lack of coverage of these species in the AW Act,
specifically Part 2.

Thirty-three submissions to the Panel considered that

the AW Act should cover fish, and there was also support
for including invertebrates generally (16 submissions),
cephalopods (22 submissions), decapods (18 submissions)
and crustaceans (7 submissions). Several submissions
noted that these species are sentient and feel pain. They
should therefore be rendered insensible before being killed.
The need for greater consistency with the animal welfare
legislation of other jurisdictions was also mentioned.

One submission explicitly requested that fish not be included
in the AW Act, citing their inability to be compared to
livestock species, and the sufficiency of existing codes of
conduct for recreational fishing.

9 Section 4(1) of the FRM Act provides that ‘fish” means ‘an aquatic organism of any species (whether alive or dead) and includes —

(a) the eggs, spat, spawn, seeds, spores, fry, larva or other source of reproduction or offspring of an aquatic organism; and

(b) a part only of an aquatic organism (including the shell or tail); and
(c) live rock and live sand,

but does not include aquatic mammals, aquatic reptiles, aquatic birds, amphibians or (except in relation to Part 3 and Division 1 of Part 11) pearl oysters’.

® AW Act s 5(1).

81 Animal Welfare Act 1992 (ACT) Dictionary; Prevention of Cruelty to Animals Act 1979 (NSW) s 4(1).

& 8th edition, 2013.
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The RSPCA has in the past five years received 108 reports
regarding cruelty to ornamental fish in private and commercial
settings. Inspectors are unable to investigate these reports, or
to take action in relation to the neglect or ill treatment of fish
observed during the investigation of other cruelty reports, due
to fish being excluded from the AW Act.

DPIRD further informed the Panel that, as a consequence

of fish being specifically excluded from the AW Act in 2002,
amendments were made at the time to the FRM Act. These
were to allow regulations to be made under that Act to prevent
cruelty to fish and to provide for the health, safety and welfare
of fish. No such regulations have been introduced to date.

The power to make those regulations was included in the
Aquatic Resources Management Act 2016 and the making of
regulations is under consideration.

The Panel did not specifically provide for the inclusion of
aquatic industry stakeholders in the consultation process and
did not, therefore, feel that it would be appropriate to make

a specific recommendation on broadening the definition of
‘animal’, other than as discussed above in relation to
Scientific Licensing.

RECOMMENDATION 6

The Panel recommends the inclusion of
vertebrate fish and cephalopods in the
definition of ‘animal’ for the purposes of Part
2 of the Animal Welfare Act 2002.

The Panel found that Inspectors are unable to take effective
action under the AW Act to protect the welfare of fish in
domestic settings.

RECOMMENDATION 7

The Panel recommends that consideration be
given to whether the welfare of vertebrate
fish kept as domestic pets should be
transferred to the Animal Welfare Act 2002.

RECOMMENDATION 8

The Panel recommends a review be
conducted to investigate the effectiveness
of current arrangements for protecting the
welfare of fish.



Powers of
Inspectors - Entry

Background

A general inspector, as defined in the AW Act, includes a
person appointed by the Chief Executive Officer of DPIRD
(CEO) and who is a staff member of either DPIRD, the
RSPCA, local government, DBCA, or ‘Fisheries Western
Australia’ (presently DPIRD), or any other person the CEQ
considers appropriate to appoint.®

In this Report, unless otherwise stated, ‘Inspector’ means
a general inspector as defined in s 5 of the AW Act. This
definition includes police officers and Inspectors appointed
under s 33.

The term ‘appointed Inspector’ is used in this Report to refer
to general inspectors appointed under s 33 only and not
police officers. The role of police officers in animal welfare
regulation in WA is explained in Chapter 7.

Where reference in this Report is intended to include
scientific inspectors appointed under s 34 of the AW Act, this
is explicitly stated.

A key function of Inspectors is to enforce Part 3 of the AW
Act, which contains the prohibition on being cruel to animals
and which, more broadly, aims to promote and protect the
welfare, safety and health of animals and ensure animals are
properly and humanely treated, cared for and managed.®

In order to carry out their functions effectively, an Inspector
clearly requires access to certain powers. Necessary powers
include the power to enter a place or vehicle, the power to
take appropriate action to alleviate animal suffering, and

the power to seize animals or items which might provide
evidence of the commission of an offence.

& AW Act s 33.
& AW Acts 19A.

The second TOR asked the Panel to identify any
impediments to the effective enforcement of the Act and any
related Regulations, with specific attention to the powers

of Inspectors and the prosecution of offenders. The nature
and adequacy of Inspectors’ powers, which are critical to
the proper enforcement of the AW Act, was raised by a wide
range and large number of stakeholders.

In this Report, stakeholders’ views regarding Inspectors’
powers were divided into two categories: powers of entry,
and other powers. This chapter focuses on the powers of
Inspectors to enter places and vehicles. Other powers of
Inspectors are addressed in Chapter 5.

Issues relating to Inspectors’ powers of entry were previously
raised in the Animal Welfare Amendment Bill 2017 (AW Bill).
The Legislative Council referred the AW Bill to the Standing
Committee on Legislation (Legislation Committee), which
reported in June 2018.%

One of the aims of the AW Bill was to create a new class

of Inspector, the ‘designated general inspector’, appointed
by the relevant Minister and with enhanced powers to

enter premises other than a residence and vehicles without
consent, notice or warrant. In its report, the Legislation
Committee found that the majority was not persuaded of the
need for the new category of designated general inspector
at that point in time, nor for the enhanced powers of entry
that such an inspector would enjoy. The report states:

No evidence was adduced that the role of monitoring
compliance with legislated standards and guidelines
could not be adequately undertaken by existing
inspectors, under existing powers, and the provisions
in this part of the Animal Welfare Amendment Bill
2017 should be held in abeyance pending the
outcome of the full review [of the AW Act].%

8 Standing Committee on Legislation. (2018). Report 36 — Animal Welfare Amendment Bill 2017. Legislative Council. http://www.parliament.wa.gov.au/
Parliament/commit.nsf/(Report+Lookup+by-+Com-+ID)/CEB11B0DC7F3EB3B482582BA0009CEBA/Sfile/Is.awa.180628.rpf.036.xx.pdf

% Finding 7 of Standing Committee on Legislation. (2018). Report 36 — Animal Welfare Amendment Bill 2017. Legislative Council http://www.parliament.
wa.gov.au/Parliament/commit.nsf/(Report+Lookup-+by+Com-+ID)/CEB11B0DC7F3EB3B482582BA0009CE8A/$file/ls.awa.180628.rpf.036.xx.pdf
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The following findings led to the Legislation Committee’s
decision to reject clauses 9 to 13 of the AW Bill:

e The proposal that designated general inspectors be
appointed by the Minister instead of, as is more usually the
case, the administrative head of the relevant department,
caused an unnecessary measure of uncertainty and
mistrust.

e For the purposes of monitoring compliance with
legislated animal welfare standards and guidelines, the
comparatively unfettered powers of entry proposed for
designated general inspectors were unnecessary. The
powers that exist for inspectors generally under the AW
Act were sufficient for those purposes.

e |n the context of monitoring activities, no sufficient
evidence was produced to justify a lack of any provisions
allowing for notice to be given to owners or occupiers
of premises prior to entry being effected. Consideration
should be given to an amendment to s 38(3) of the AW
Act, requiring the giving of 24 hours’ notice before an
entry to premises may be effected, or to an additional
provision along the lines of that contained in s 65(3) and
(4) of the BAM Act.

In February 2020, the release of the Farm Trespass and
Animal Welfare Bill (Farm Trespass Bill) for public consultation
generated discussion about Inspectors’ powers of entry. The
Farm Trespass Bill proposed reforms to three Acts, namely
the AW Act, the Criminal Code and the Restraining Orders Act
1997.

In response to the release of the Farm Trespass Bill, there was
considerable debate about whether Inspectors needed greater
powers to enter premises where commercial livestock are held
or managed. In the record of debate on 10 September 2020 in
the Legislative Assembly, the Hon Peter Rundle, representing
the WA Nationals, expressed concern about linkages being
made between illegal activities, such as trespass, and the
animal welfare inspection regime. He mentioned concerns
about the definition of “designated Inspector” and how an
Inspector could enter an agricultural production site with

little evidence of welfare offences, resulting in owners being
aggrieved at potential confrontations, and also criticised the
timing of a proposal to amend the AW Act in advance of the
Panel’s Review process.®”

In view of the ongoing, highly polarised debate about the
powers of Inspectors, the Panel gave careful consideration to
the issue, and in particular to the powers to enter places and
vehicles.

Powers to enter a place
or vehicle

Powers to enter places impinge, to varying degrees, on
individuals’ rights to privacy. Accordingly, the conferral of those
powers by legislation must be carefully considered. When
deciding whether legislation should include a power of entry, it
is necessary to weigh up the object to be achieved against the
degree of intrusion involved, and in light of that balancing act,
decide whether or not to grant the power and, if it is granted,
how and when the power may be exercised.® A power of entry
should only be granted where the matter in issue is of sufficient
seriousness to justify its grant and the public interest is served
by the existence of the power.®

In order to effectively enforce, and fulfil the purposes of, the
AW Act, there is a clear need for Inspectors to access private
or commercial properties and vehicles in some circumstances.
For example, Inspectors may need to enter a place or vehicle
to investigate a cruelty complaint, collect evidence for a current
investigation, attend to animals whose welfare is under threat,
or check compliance with the AW Act.

The AW Act presently permits entry by an Inspector to places
in limited circumstances (except in respect of scientific
establishments, which a scientific inspector may enter at
any time).% Section 38 of the AW Act details the powers of
an Inspector to enter a place. In places other than scientific
establishments, an Inspector may enter a place with the
consent of the owner or occupier; by providing notice of not
less than 24 hours (provided no objection to entry is made
within the notice period); with a warrant; or, in the case of a
non-residential place, if there is a reasonable suspicion that
an offence under Part 3 of the AW Act has been, is being, or is
likely to be committed at that place.

Section 39 of the AW Act details the power to enter vehicles.
The power to enter a vehicle is similar to the power to enter

a place, but without the option to provide notice. That is, an
Inspector may enter a vehicle with consent, under a warrant,
or if the Inspector reasonably suspects the vehicle has been, is
being, or is likely to be used in the commission of an offence.

Warrants under the AW Act may be granted by a Justice of the
Peace. In order to obtain a warrant, an Inspector must prepare
an application to satisfy a Justice of the Peace that:

e there are reasonable grounds for suspecting that at the
place or vehicle there is evidence of an offence under the
AW Act or an animal whose welfare, safety or health is
under threat; or

e entry is reasonably required to investigate a suspected
offence.

87 Western Australia, Parliamentary Debates, Legislative Assembly, 10 September 2020, 5753-5756 (Peter Rundle).

8 Victorian Parliament Law Reform Committee. (2001). The powers of entry, search, seizure and questioning by authorised persons — Discussion Paper.
https://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers_of entry/disc_paper.pdf

8 Victorian Parliament Law Reform Committee. (2001). The powers of entry, search, seizure and questioning by authorised persons — Discussion Paper.
https://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers_of entry/disc_paper.pdf

0 AW Act s 38(1)(d).
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It follows that, unless an Inspector has sufficient evidence
to form a reasonable suspicion that an animal is under
threat, or that an offence has occurred or is likely to occur
at a place or in a vehicle, Inspectors effectively require the
consent of the occupier or person in charge of a place prior
to entry.

With the introduction of Regulations based on minimum
animal welfare standards, Inspectors may need to enter
livestock premises to monitor compliance with the
Regulations. Routine inspections to monitor compliance
would not reflect a suspicion of non-compliance; rather, they
would be based on routine work planning. If an Inspector
cannot obtain consent from the occupier or person, however,
it is not possible to carry out routine inspections. This matter
is discussed in detail in 5.4 below.

Stakeholders expressed a range of views regarding
Inspectors’ powers of entry.

Some stakeholders supported broader powers of entry,
submitting that Inspectors should have sufficient powers of
entry to ensure people are complying with direction notices
and court orders under the AW Act, and to immediately
assist distressed animals. Some stakeholders also supported
Inspectors having the power to enter commercial/business
properties unannounced for ‘on the spot’ inspections or
audits,®" with some participants noting that it would be
important for Inspectors to have sufficient training and
experience if they had such a power.

Stakeholders who opposed increasing Inspectors’ powers of
entry contended that there was insufficient evidence that the
current powers are inadequate to monitor animal welfare.
One submission expressed the view that Inspectors’ current
powers are approximately equivalent to the powers held by
other public inspectors, whereas another suggested that the
right of access to non-residential premises is a common law
enforcement tool that is lacking in the AW Act.® There was
also concern that unannounced inspections could present
risks to biosecurity and occupational health and safety, or
compromise on-farm animal welfare.®® Some participants
were concerned that increased powers would result in
producers being unfairly burdened by malicious animal
welfare complaints.®

In relation to concerns regarding biosecurity and
occupational health and safety, the Panel noted that various
public officials in WA already have power under legislation
other than the AW Act to enter places that are regarded as
needing protection from disease risks (such as intensive

91 Submission pro forma 2, 3 and 4.
92 Submission 343; submission 348.

©

3 Submission 280; submission 345.
9 Consultation Summary Report — Public Forums.

piggeries or chicken farms), and premises regarded as
hazardous worksites (such as saleyards or mines).% The
risks associated with entry to these places can be managed
and, when appropriate management procedures are in
place, do not preclude entry by duly authorised persons. In
this regard, the Panel noted the importance of Inspectors
receiving appropriate training, as discussed in Chapter 6.
Inspectors must be adequately trained to ensure their entry
to a place takes into account any relevant biosecurity risk
and does not pose a risk to their own safety or the safety

of other persons or animals at the premises. Given the
various types of biosecurity risks and management plans
implemented by different farming enterprises, it is important
that Inspectors have a practical understanding of farming
practices, risks, and appropriate risk management. The AW
Act already requires inspectors performing a function under
the AW Act to:

e take reasonable precautions to avoid the spread of
disease;

e cause as little damage as is reasonably practicable to
property; and

e cause as little disruption as is reasonably practicable
to any business or activity that is being carried on in
accordance with the AW Act.%

Taking the above considerations into account, the Panel
considered there were a number of circumstances in which
the current powers of entry of Inspectors are inadequate.
These include:

e where an animal requires urgent assistance and there
is insufficient time to obtain a warrant;

e where an Inspector needs to monitor compliance with a
direction or court order; and

e where an Inspector needs to monitor compliance with
the AW Act and Regulations.

These shortcomings in the powers of entry, and the ways in
which they can be addressed in a proportionate manner, are
discussed below. Issues relating to the use of notices as a
means of gaining entry to a place are also discussed.

% BAM Act s 65(1)(b); OSH Act s 43(1)(a)-(b) (noting that many premises at which animals are located are also workplaces); MSI Act s 21(1)(a).

% AW Act s 48(6).
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Urgent entry to assist
severely injured or dying
animal

Stakeholders emphasised that Inspectors should be able to
enter a place to help distressed or injured animals.

At present, an Inspector may enter a place where there is
an urgent need to assist an animal if the owner or occupier
consents to the Inspector’s entry, or if the Inspector has a
warrant to enter. The warrant can be issued on the basis
that there is, in the place or vehicle, an animal ‘the welfare,
safety or health of which is under threat’. Inspectors use this
approach where it is not possible to contact the owner or
occupier.®”

A warrant may be granted by telephone or other similar method
if needed urgently. Some of the Regulators informed the Panel,
however, that in emergency situations there is sometimes
insufficient time to obtain an urgent warrant, or there may

not be the means to do so (for instance, if an Inspector is in a
particularly remote region). Depending on the circumstances,

a delay in obtaining a warrant, even on an urgent basis, could
lead to the animal suffering prolonged distress or injury.

If the place or vehicle is not a residence, an Inspector may
enter without a warrant if the Inspector reasonably suspects
that an offence has occurred, is occurring, or is likely to occur
at the place or vehicle. However, not all situations where an
animal is injured or at imminent risk of harm will necessarily
be associated with an offence; some emergency situations will
arise from accident or misadventure.

Feedback from the public forums and in written submissions
supported the provision of increased powers of entry for
Inspectors to provide urgent assistance to distressed animals.*

Legislation within a number of other Australian jurisdictions
allows an Inspector to enter a place without consent or a
warrant under urgent circumstances.® For example:

e The Animal Care and Protection Act 2007 (Qld) permits
an inspector to enter a place if the inspector reasonably
suspects an animal at the place has just sustained a
severe injury and the injury is likely to remain untreated or
untreated for an unreasonable period. An inspector may
also enter a place if the inspector reasonably suspects

9 AW Act s 59(a)(i).
% For example: submission 27; submission 67; submission 254.

there is an imminent risk of death or injury to an animal

at the place because of an accident or from an animal
welfare offence.'® Further, provided an animal is not at a
part of a place at which a person apparently lives (such as
inside a home), an inspector may enter a place to provide
food or water to an animal, or to disentangle the animal.’”

e The Prevention of Cruelty to Animals Act 1979 (NSW)
permits inspectors to enter land, including a dwelling, if
the inspector believes on reasonable grounds that:

(@ an animal has suffered significant physical injury, is
in imminent danger of suffering significant physical
injury or has a life threatening condition that requires
immediate veterinary treatment; and

(b) itis necessary for the inspector to enter to prevent
further physical injury or to prevent significant physical
injury to the animal or to ensure that it is provided with
veterinary treatment.'®?

In NZ, inspectors have a broad power to enter a place or
vehicle (not including a dwelling or marae'®) at any reasonable
time to inspect an animal.'®

The Panel recognised a need to ensure that Inspectors have
adequate powers to enter a place to assist an animal but felt
that these powers should be subject to appropriate checks and
balances, as follows:

e The Inspector reasonably suspects an animal at the place
has sustained a severe injury and the injury is likely to
remain untreated, or remain untreated for a reasonable
period, or there is an imminent risk of death or injury to an
animal at the place or in the vehicle.

e Reasonable steps have been taken to contact the owner or
occupier of the place or vehicle (for the purpose of alerting
him/her to the welfare issue and seeking his/her consent
to enter) and he/she cannot be contacted. What amounts
to reasonable steps will depend on the urgency of the
situation. If the animal needs urgent attention, it may
involve merely knocking on the door or calling out for the
owner.

e The Inspector reasonably believes that it is not possible, or
that there is insufficient time, to obtain an urgent warrant.

The Panel considered the AW Act should be amended to allow
Inspectors to enter a place in these limited circumstances in
order to assist an animal.

9 Animal Welfare Act 1992 (ACT) s 81(1), (2)(d); Prevention of Cruelty to Animals Act 1979 (NSW) s 24E(1)-(2); Animal Protection Act 2018 (NT) s 83(2)(e);
Animal Care and Protection Act 2007 (Qld) s 122(1)(e); Animal Welfare Act 1985 (SA) s 30(1)a), (2), (5)(b).
1

>

)
100 Animal Care and Protection Act 2001 (Qld) s 122(1)(e).
Animal Care and Protection Act 2007 (Qld) s 123.

Prevention of Cruelty to Animals Act 1979 (NSW) s 24E(1)-(2).

=)
5]

105 ‘Marae’ is defined in s 2(1) of the Animal Welfare Act 1999 (NZ). It includes, amongst other places, land which is set apart for the purposes of a marae or
meeting place under s 338 or s 341 of Te Ture Whenua Maori Act 1993 (Maori Land Act 1993) (NZ).

=]
:

Animal Welfare Act 1999 (N2) s 127(1), (3).



RECOMMENDATION 9

The Panel recommends that Inspectors be authorised to enter a place or vehicle, including a
residence, if the Inspector reasonably believes that it is not possible, or that there is insufficient
time, to obtain an urgent warrant, and the Inspector reasonably suspects:

(@) an animal at the place has sustained a severe injury and the injury is likely to remain
untreated, or remain untreated for an unreasonable period; or

(b) there is an imminent risk of death or injury to an animal at the place or in the vehicle,

whether or not an offence has occurred or is suspected.

This power is to be used only if reasonable steps, where practicable, have been made to contact
the owner or occupier of the place or vehicle and he/she cannot be contacted.

Entry to places to monitor
compliance with court
orders and directions

Stakeholders also raised the need for Inspectors to have
greater powers of entry to enable them to check compliance
with a direction and court-issued prohibition orders.®

Under the AW Act, Inspectors are able to direct a person in
control of an animal to provide any food, water, shelter, care
or treatment the Inspector considers necessary to ensure
the welfare, safety and health of the animal.'® Inspectors
also have a broad power to give any direction to a person in
control of an animal that an Inspector considers necessary
to protect the welfare, safety and health of the animal.'”" It is
an offence not to comply with these directions.'®

Courts may also make a range of orders under the AW

Act. In particular, s 55(1) of the AW Act provides that a

court convicting a person of an offence under the AW Act
may, in addition to any penalty, make any other order the
court considers appropriate to protect the welfare, safety
and health of an animal, a group of animals, or animals in
general. This power includes a power to forbid the convicted
person from being in charge of, or having contact with, a
specified animal or animals in general. These orders are

10!

&

For example: submission 254; submission 260 and submission 278.
AW Act s 40(1).
AW Act s 47(1)(j); see also AW Act ss 47(1)(d), (e).
AW Act s 47(3).
AW Act s 55(4).
Animal Care and Protection Act 2007 (Qld) s 122(1)(d).
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Animal Welfare Act 1985 (SA) ss 30(1)(@), (5), 31(2).

known as ‘prohibition orders’ and are discussed further in
Chapter 8. Relevant to this chapter, it is an offence to not
comply with a prohibition order or other court order made
under s 55(1) of the AW Act.'®

Despite it being an offence under the AW Act to not

comply with a direction or court order, Inspectors do not
currently have any specific power to enter a place to check
compliance with a direction or court order. This seems a
surprising situation. At present, an Inspector may only enter
a place to check that a direction or court order is being
complied with if one of the usual powers of entry outlined
above applies. There is, for instance, no express power to
obtain a warrant to enter a place or vehicle in order to check
compliance with a court order or direction. The result is that
in many cases an Inspector is not able to effectively monitor
compliance with a direction or court order.

This does not align with common sense nor contemporary
community expectations and was highlighted with the Panel
in written submissions, during the public forums, and in
meetings with Regulators.

Other jurisdictions, including Qld,™° the NT,"" and SA,™"?
provide specific powers for inspectors to enter a place to
monitor compliance with directions or court orders made
under animal welfare legislation.

Animal Protection Act 2018 (NT) s 83(2)(d) (expected to commence in late 2020).
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The need for such a power is clear; the efficacy of a court order
or direction to do something is undermined if the Inspector

is unable to check that the order or direction has been
complied with. Further, the Panel considered it important for
animals to be safeguarded from persons who have a history

of contravening the AW Act in circumstances such that a court
considered it necessary to impose an order under s 55(1), or in
circumstances where a person failed to provide proper care to
an animal requiring an Inspector to issue a direction.

For this reason, Inspectors should be able to enter a place to
monitor compliance with a court order made under s 55(1)

or with a direction given under the AW Act. The power should
be subject to appropriate qualifications. With respect to
non-residential places, the Panel considered an appropriate
limitation to be that Inspectors should only exercise the power
at ‘any reasonable time’.

With respect to residential places, the Panel considers a
person’s right to privacy within his/her home requires more
stringent protection. Accordingly, if the place is a residence, an
Inspector should be required to obtain a warrant to enter that
place. The AW Act should be amended to enable an Inspector
to obtain a warrant on the ground that entry is reasonably
required to monitor compliance with a direction or court order.

The Panel found that Inspectors’ existing powers of entry do
not allow them to adequately monitor compliance with court
orders and directions.

RECOMMENDATION 10

The Panel recommends that Inspectors be
able to enter a place other than a residence
to monitor compliance with a direction or
court order at any reasonable time.

In order to enter a residence to monitor
compliance with a direction or court order,
the Panel recommends that an Inspector
be empowered to obtain a warrant for that
purpose.

Entry to places to monitor
compliance with the Animal
Welfare Act 2002 and
Regulations

Another issue raised with the Panel was Inspectors’ lack of
power to enter a place (including a vehicle) for the purpose

of monitoring compliance with the AW Act and Regulations.
‘Monitoring compliance’ means the entry is not related to the
suspicion of an offence. At present, to enter a place to monitor
compliance with the AW Act (rather than to investigate a
suspected offence) an Inspector effectively requires the consent
of the occupier or person apparently in charge of the place or
vehicle.'

For example, assume an Inspector decided to conduct a routine
inspection of commercial premises at which animals are
present to check compliance with the AW Act. To gain entry to
the premises, the Inspector could either contact the occupier
to ask for consent, or provide the occupier with a notice

under s 38(3) of the AW Act. If a notice of entry was provided,
an inspection could not be conducted within less than 24
hours, and, if the occupier objected to the proposed entry, the
Inspector could not enter the place at all.

This lack of power to enter non-residential places and vehicles
to monitor compliance with the AW Act does not align with
other similar WA legislation, or with contemporary community
expectations of a proactive compliance regime.

Many stakeholders who provided written submissions
supported Inspectors being given the power to enter
commercial/business properties unannounced for ‘on the spot’
inspections or audits. At public forums, some stakeholders
also supported increasing Inspectors’ powers of entry so they
could enter a property without prior notice to carry out ‘on

the spot” inspections, provided the Inspector had sufficient
training and experience. As noted earlier, some stakeholders
emphasised the need for care to be taken to avoid biosecurity
and occupational health and safety risks if Inspectors were to
enter premises without notice. Views on an appropriate notice
period varied, ranging from one to two hours to an undefined
period. There was support for Inspectors being able to enter a
property without notice where an animal welfare offence had
previously been committed.'"®

Some stakeholders strongly opposed any increase in Inspectors’
powers to enter a place. Feedback from livestock producers and
other industry participants at the public forums, however, was
that inspections to monitor compliance with the AW Act and
Regulations could be acceptable provided particular issues were
addressed, including:

e any increase to the general powers of entry should not
apply to a dwelling/residence;

3 While the AW Act also provides for entry to occur by notice, an occupier can object to entry and thereby prevent the Inspector entering the place or

vehicle if he/she does not consent to their entry.
4 For example, submission 78, submission 262, submission 296.
15 Consultation Summary Report — Public Forums p 2.



e consideration must be given to the nature of any
enterprise being conducted at the place and in
particular to any associated risks to biosecurity and
occupational health and safety; and

e |nspectors must have training and experience relevant
to the livestock species/sector that is subject to the
inspection.

Other points relating to the power to monitor compliance with
the AW Act and Regulations raised with and considered by the
Panel whilst investigating this issue included the following:

e Livestock producers who participate in the Meat
and Livestock Australia (MLA) Livestock Production
Assurance program (LPA) are subject to random or
targeted audit including for animal welfare. The Panel
noted that the requirements relevant to animal welfare
are limited, and considered the LPA could not be
considered sufficiently robust to demonstrate compliance
with the AW Act and Regulations (including those based
on minimum animal welfare standards) in WA.

e Monitoring based on random inspections could help to
reassure domestic consumers and international trading
partners that Australia is making concerted efforts to
uphold its animal welfare standards.

e |nrecent years ethical treatment of animals has
emerged as a significant public concern.'

e \iews that Inspectors’ powers are inadequate to
enforce the law may lead to concerned citizens taking
enforcement of the law into their own hands, including
by undertaking unlawful surveillance or trespassing on
property. In a recent case concerning video evidence
of live-baiting to train greyhounds, the High Court of
Australia observed that the video-recordings were made
in ‘deliberate contravention of the law with a view to
assembling evidence which it was believed the proper
authorities would be unable to lawfully obtain’."”

Guidance on the scope of appropriate powers to monitor
compliance with legislation of this type can be taken from
other WA legislation. For example:

e Under the BAM Act, inspectors may enter a place that
is not a dwelling at any time for ‘inspection purposes’,

"

>

which include ascertaining whether the BAM Act, or a
management plan, code of practice, direction, notice
or other instrument issued under the BAM Act is being
complied with.""® Notice of entry must be provided
except in certain circumstances, such as where the
inspector reasonably suspects that to provide notice
would jeopardise the purpose of the proposed entry or
effectiveness of any search of the place."®

Under the FRM Act, fisheries officers may enter land or
premises for a range of specified purposes relating to
checking compliance with the Act.'?

Under the Food Act 2008, authorised officers may
enter any premises the authorised officer reasonably
believes are used in connection with the handling of
food intended for sale or the sale of food, or any food
transport vehicle.'?" An authorised officer may also
enter any premises or food transport vehicle which the
authorised officer reasonably believes contains records
relating to the handling of food intended for sale or the
sale of food.??

Under the BC Act, a wildlife officer may enter a place
that is not a dwelling at any time for ‘inspection
purposes’, which include ascertaining whether the

BC Act or any instrument issued under it is being
contravened.'?® As with the BAM Act, notice of entry
must be provided prior to entering the property, subject
to exceptions.'?

Under the Occupational Safety and Health Act 1984
(OSH Act), inspectors may, for the purposes of the OSH
Act, enter any workplace at all reasonable times of the
day or night and may also enter at any other time that
the performance of the inspector’s functions requires
such entry.'®

Under the Mines Safety and Inspection Act 1994
(MSI Act), a district inspector or special inspector may,
for the purposes of the MSI Act, at all times of the day
or night, enter any mine (including any workplace that
relates to but is not a mine or part of a mine).'?

It is also the case that the AW Act provides broader
powers of entry to scientific inspectors than to (general)
Inspectors.'?

Department of Primary Industries and Regional Development. (2019) Food Alliance — Trust in Primary Production Project. Workshop Reports.

https://wafarmers.org.au/wp-content/uploads/2020/02/5.-FINAL-Food-Alliance-WA-DPIRD-Trust-in-Primary-Industries-2-Masterclass-

WORKBOOK-Nov-2019-web.pdf; Buddle, E. A., Bray, H. J., & Ankeny, R. A. (2018). | feel sorry for them: Australian meat consumers’ perceptions about

sheep and beef cattle transportation. Animals. 8(1). doi: 10.3390/ani8100171
Kadir v The Queen [2020] HCA 1 at [37]. See also SAWA Pty Ltd v Australian Broadcasting Corporation [2017] WASC 349 at [12]-[15], which discusses

"

<

covert footage of dehorning cattle taken by a person ‘with a concern about animal welfare’ in contravention of the Surveillance Devices Act 1998 (WA).

"
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BAM Act ss 64, 65(1)(0).
BAM Act s 65(3)-(4).
FRM Act s 182.
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Food Act 2008 (WA) s 38(1).

BC Act s 199(h).

BC Act s 202; Criminal Investigation Act 2006 (WA) s 31(2).
OSH Act s 43(1)(a), (b).

MSIAct s 21(1)(a), 6(a).

AW Act s 38(1)(d).
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Not including a residence, subject to stated exceptions: Food Act 2008 (WA) s 38(2).
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Powers to enter non-residential places to monitor compliance
with regulatory legislation are not unusual and are an important
regulatory tool for identifying risks and encouraging compliance
prior to harm being caused. The use of these powers in an
animal welfare context is also not unusual.®® The Panel
considered that a power of entry similar to those outlined
above should be included for Inspectors in the AW Act. As

with the above powers, the power to enter a place to monitor
compliance with the legislation should not be extended to
residences. Further, in the same way as under the BAM Act
and the BC Act, Inspectors should be required to give notice
prior to entry, subject to exception (such as where the giving

of notice would be likely to jeopardise the purpose of entry or
effectiveness of the compliance check). When combined with
training of Inspectors, this requirement for notice will ensure
that any biosecurity and occupational health and safety risks
associated with entry can be managed. The extent of notice
required will depend on the type of place being visited.

The Panel was convinced of the need for Inspectors to be able
to enter non-residential places to monitor compliance with the
AW Act and Regulations. The Panel considered that Inspectors
must have appropriate training. As regards livestock, Inspectors
should be trained in the animal husbandry and biosecurity
requirements of the relevant species/industry. Issues relevant to
the training of Inspectors are addressed in Chapter 6.

RECOMMENDATION 11

The Panel recommends Inspectors be able to enter
any non-residential place or non-residential vehicle
for the purpose of monitoring compliance with the
Animal Welfare Act 2002 and Regulations.

Before entering the place or vehicle, an Inspector
must provide reasonable notice of entry, unless
he/she reasonably suspects that to do so will
jeopardise the purpose of the proposed entry or the
effectiveness of any search of the place or vehicle.

RECOMMENDATION 12

Inspectors monitoring compliance with the
Animal Welfare Act 2002 and Regulations

in relation to livestock must have met
specified training standards and demonstrated
competency relevant to the animal species/
industry being monitored.

Entry after giving notice

As explained above, the AW Act currently provides that an
Inspector may enter a place if a notice has been given to the
owner or occupier of the place, and the period within which
objections to entry may be made has elapsed with no objection
being made.'? The notice must specify the purpose of entry
and the period (being at least 24 hours) within which the owner
or occupier may object to the Inspector entering the place.™° If
no objection is made within the time specified in the notice, the
notice continues to have effect until the purpose for which entry
was required has been effected, or seven days after the end of
the objection period, whichever occurs first,™'

The Panel considered two issues raised in connection with the
power to enter after giving notice:

e The ability to enter after giving a notice does not apply to
vehicles.

e There is no ability to review objections to entry.

The Panel was not made aware of any reason for the power to
give a notice to not apply to vehicles. Accordingly, if this power
is retained in the AW Act, the Panel considered it should also
apply to vehicles.

The Panel found that, if the power to enter a place with notice
is retained in the AW Act, an expeditious review process for
objections to entry needs to be created. To allow for review
of objections, the AW Act would also need to specify the bases
upon which objections to entry can be made.

RECOMMENDATION 13

The Panel recommends that section 39 of the
Animal Welfare Act 2002 be amended to allow
the use of notices to enter a vehicle.

RECOMMENDATION 14

The Panel recommends that the Animal
Welfare Act 2002 be amended so as to enable
an expeditious review process of objections to
notices of entry.

% See the Livestock Act 2008 (NT) (under which the Australian Animal Welfare Standards and Guidelines for the Land Transport of Livestock are enforced)

s 104(1)(b) and Animal Welfare Act 1985 (SA) s 30. Routine inspection of commercial animal establishments is also permitted in NSW, the ACT, NZ and UK.

2 AW Act s 38(1)(b).
0 AW Act s 38(3).
%AW Act s 38(4).

% The existing method of review under the AW Act would be too slow for the purposes of facilitating entry to a place or vehicle: see AW Act Pt 5 Div 4.



Powers of
Inspectors -

Background

Chapter 4 discussed Inspectors’ powers of entry. A number
of other powers are also required to enable Inspectors to
ensure compliance with and to enforce the AW Act, including
a power to give directions to protect the welfare, health

and safety of animals, and a power to seize animals. These
powers, and issues related to them such as the forfeiture
and disposal of seized property, are the focus of this chapter.

Directions given to protect
the health, welfare or safety
of animals

Under the AW Act, Inspectors are empowered to issue a
broad range of directions.' The issuance of directions is a
useful regulatory tool, but the Panel identified a number of
issues relating to these powers.

Directions are used to deal with immediate concerns for an
animal’s welfare, safety and health. Giving a direction to a
person in control of an animal establishes a requirement
that they provide for the animal’s basic needs; for example,
providing appropriate food, water, shelter or care. If the
directions are obeyed, the Inspector does not need to

seize the animal or resort to punitive measures, such as
prosecution, which in some circumstances may not be
deemed the best course of action.

In addition to the difficulties with monitoring compliance
with a direction (see chapter 4 of this Report), the Panel has
addressed two further difficulties arising from the current
wording of ss 40(1)(b) and 47(1)(j) of the AW Act.

138 See AW Act ss 40(1)(b) and 47(1)(d), (e) and ().

Other Powers

Animal identification

DPIRD informed the Panel that, due to the way in which the
provisions conferring power to issue a direction are worded,
to give a legally enforceable direction an Inspector must be
able to identify and describe the animal or animals to which
the direction applies. This is easily done in situations that
involve an individual animal, such as a dog in a person’s
backyard. In some circumstances, however, identifying
individual animals is difficult and impracticable. Animals
managed on extensive pastoral properties, for example, are
often dispersed over thousands of hectares. The animals
may be at risk of a welfare problem, such as starvation, but
due to the size and inaccessibility of the property it is often
not feasible to sight every animal.

In circumstances such as this, despite not being able to
individually sight each animal, an Inspector should be able
to issue an enforceable direction to safeguard the welfare of
the animals that are known or are reasonably suspected to
be at risk of harm.

The direction must have a sound basis and the recipient
must have a clear understanding of what is required.
Accordingly, an Inspector must be able to describe the scope
of the direction, and the animals the subject of the direction,
with sufficient certainty (for example, it may be sufficient for
the Inspector to identify the animals that are the subject of
the direction by reference to their species and location), and
the Inspector must have a reasonable basis for believing

the direction is necessary to protect the welfare, safety and
health of the animal/s. For example, an Inspector could, by
taking into account seasonal and infrastructure conditions,
make a recommendation based on an appropriate sample of
the herd/flock.

The Panel considered New Zealand’s Animal Welfare

Act 1999 provides a good example of a better adapted
regulatory tool which achieves similar ends to the ‘directions
provisions’ in ss 40 and 47 — that is, action without delay to
address the welfare needs of animals.

Animal Welfare Act 2002 (WA) Review 2020
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Directions relating to objects

It is not clear what powers Inspectors have to issue directions
in relation to non-animals or objects such as vehicles or
infrastructure. This is relevant when an Inspector determines
that a transport vehicle or animal handling facility requires
repair or modification to safeguard animal welfare. The Panel
was informed that currently an Inspector can only direct that
specific, identified animals must not be transported in that
vehicle or handled in that facility, and cannot direct that the
vehicle or structure be modified or repaired before being used
for that purpose with other animals.

The compliance notice regime in the Animal Welfare Act 1999
(NZ) addresses this issue.*

RECOMMENDATION 15

The Panel recommends:

The Panel also considered compliance notice regimes used

in other contexts, including occupational safety and health
compliance frameworks. Under the OSH Act, an inspector
may issue a prohibition notice to cease certain activities if
he/she considers the activity poses a risk of imminent and
serious injury or serious harm to the health of a person.'** The
activity can recommence when the risk is remedied, and an
inspector may include in a prohibition notice directions as to
the measures to be taken to rectify any matters to which the
notice relates.

To address the problems identified above, the Panel recognised
a need to modify the powers of Inspectors in regard to the
issuance of directions.

(a) to resolve any uncertainty, the Animal Welfare Act 2002 be amended to expressly provide
Inspectors with power to issue directions relating to animals the Inspector reasonably believes
are present at a place and whose welfare, safety and health is at risk, without needing to sight
and identify all individual animals or groups of animals; and

(b) the Animal Welfare Act 2002 be amended to enable Inspectors to issue directions in relation
to any object, vehicle or place, where such directions are reasonably necessary to protect the
health, welfare or safety of any animal or group of animals, including animals who have not
been specifically identified by the Inspector who may come in contact with the object, vehicle

or place.

3 Animal Welfare Act 1999 (NZ) ss 156A to 1561.

% OSH Act s 49(1).

% OSH Act s 50.

57 Referred to as ‘other property” in s 43 of the AW Act.
% AW Act s 42(1).



Power to seize animals
and objects™’

The power to seize an animal and other property is essential
to enforcement of the AW Act. Seizure powers enable
Inspectors to protect the welfare of animals against whom
an offence has been committed or is likely to be committed.
These powers also facilitate the gathering of evidence to
enable proper investigation of offences.

An Inspector may seize an animal:

e f the Inspector reasonably suspects that an offence
under Part 3 is being committed or has been committed
in respect of the animal; or

e under a warrant issued under s 60 of the AW Act.'®®
To issue a warrant, a justice must be satisfied that there
are reasonable grounds for suspecting that an offence
under Part 3 is likely to be committed in respect of the
animal if it is not seized.

An Inspector who seizes an animal must ensure that it is
properly treated and cared for (including the provision of
veterinary care if appropriate).'

In terms of property other than animals, an Inspector may
seize any other thing that the Inspector reasonably suspects
is being, or has been, used to commit an offence under the
AW Act or may afford evidence of the commission of an
offence under the AW Act.’ The Inspector must keep the
seized thing in safe custody and, to the extent practicable
to do so, maintain it in the condition it was in when it was
seized.™

The Panel reviewed a number of issues relating to the scope
of these powers of seizure, including:

e the lack of power to seize an animal in the absence of
an offence or likely offence under Part 3 of the AW Act
(even where animals are being held in contravention of
a prohibition order); and

e the issue of dependency in relation to seizure of
animals (typically, a female animal and her offspring).

AW Act s 42(2).
40 AW Act s 43(1).
AW Act s 43(2).
42 Animal Care and Protection Act 2001 (Qld) ss 144(1)(b), (2).

No power to seize for welfare risk or failure to
comply with direction

Inspectors’ current powers to seize an animal only apply in
circumstances where a Part 3 offence has been committed
or is likely to be committed. In some circumstances, an
animal’s welfare may be at risk but it might be unclear
whether a Part 3 offence has been committed (for
instance, the harm to the animal might have arisen from
misadventure).

Inspectors also do not have a specific power to seize
animals where a person has failed to comply with a direction
concerning that animal.

Inspectors should be able to seize an animal where the
Inspector considers it necessary to do so in order to protect
its welfare, safety and health. The Panel was strongly of the
view that Inspectors should be able to seize an animal or
animals in the situation where a person responsible for such
animal/s has repeatedly failed to comply with a direction
given to protect the welfare, safety and health of the
animal/s. The Panel noted that compliance policies would
need to specify the nature of evidence regarding ‘repeated
non-compliance’.

The Animal Care and Protection Act 2001 (Qld) empowers
Inspectors to seize any animal if the Inspector reasonably
believes the ‘interests of the welfare of the animal require its
immediate seizure’ or ‘if the person in charge of the animal
has contravened, or is contravening, an animal welfare
direction or a court order relevant to the animal’.'?

The Panel considered that a similar approach should be
adopted in WA.

To ensure appropriate oversight and accountability, the
Inspector should be required to obtain a warrant before
taking action to seize animals under these provisions.

RECOMMENDATION 16

The Panel recommends an Inspector be
authorised to seize an animal under a
warrant in circumstances where either
the animal’s welfare, safety and health is
at risk, or there has been repeated non-
compliance with a direction.

Animal Welfare Act 2002 (WA) Review 2020
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No power to seize animals being kept in
contravention of a prohibition order

The Panel considered the lack of power to seize animals held
by a person in contravention of a court-issued prohibition
order.™ For example, an Inspector may become aware that a
person has purchased a dog in contravention of a prohibition
order which forbids the person from owning an animal. The
Inspector does not have the power to seize the dog being held
in contravention of the order unless there is evidence that an
entirely new offence under Part 3 of the AW Act has been or is
likely to be committed.

A number of other Australian jurisdictions provide inspectors
with either a specific power to seize animals held in
contravention of a prohibition order, or a sufficiently broad
seizure power that encompasses the seizure of such
animals.'* ACT Inspectors, for example, are able to seize any
animal that the inspector believes on reasonable grounds is
kept by, or in the care or control of, a person in contravention of
a prohibition order. '

The Panel considered that the AW Act should authorise
Inspectors to seize animals if the Inspector believes on
reasonable grounds that the animal is being kept or is owned
by a person in contravention of a prohibition order. This seemed
to the Panel to be a necessary power if prohibition orders are to
have any real force and effect.

RECOMMENDATION 17

The Panel acknowledged that an Inspector may have difficulty
ascertaining who owns or has custody of an animal at a
property. The terms of the prohibition order are relevant to this
— for example, the prohibition order may prevent the offender
from owning or having custody of animals, and the offender
might claim that an animal at his/her house is actually owned
by somebody else who lives at the premises. The Animal
Welfare Act 1993 (Tas) addresses this difficulty by specifying
that a person is taken to have custody of an animal if the
animal is normally kept on premises owned or occupied by the
person, whether or not the person has any care or charge of
the animal.’* The Panel considered a similar approach should
be taken in WA.

Consideration should also be given to ensuring that
corporations subject to prohibition orders cannot circumvent
them by simply recommencing operations under a newly
created corporation.

The AW Act should also ensure that owners are afforded an
adequate opportunity to explain any apparent contraventions of
prohibition orders for which there are reasonable explanations.
It may be sufficient for this to occur through the usual review
process outlined in Part 5, Division 4 of the AW Act.™
Accordingly, the decision to seize an animal on this basis
should be a reviewable decision. If an animal is seized from

its owner on the grounds that the person is prohibited from
owning the animal, and if an application for review is not made
within the review period, the animal should be automatically
forfeited to the State.

The Panel recommends that an Inspector be authorised to seize an animal when an Inspector
reasonably suspects that the person who has custody or control of the animal is in contravention of a

prohibition order.
The Panel recommends:

(a) aperson who is present at a place where an animal is present should be presumed to have
the care or custody or control of the animal unless the person can prove the contrary on the

balance of probabilities;

(b) the decision by the Inspector to seize the animal should be a reviewable decision; and

(c) ifan animal is seized from its owner on the grounds that the person is prohibited from
owning the animal an automatic forfeiture process should apply once the period for review

has expired.

4 Also see the discussion of prohibition orders in Chapter 8.

- Animal Welfare Act 1992 (ACT) s 81A(c); Animal Protection Act 2018 (NT) s 88(2)(f) (expected to commence late 2020); Animal Welfare Act 1985 (SA)

s 30(1)(f); Prevention of Cruelty to Animals Act 1986 (Vic) ss 12AA(1), 21C(1)(c), 24G(1)(d), (2)(d) and 3(c).

4 Animal Welfare Act 1992 (ACT) s 81A(c).
% Animal Welfare Act 1993 (Tas) s 43(8).

4 This is the process that currently applies if a person challenges a decision to seize under s 42(1)(a) of the AW Act.



Seizure of dependent animals

As outlined above, Inspectors are authorised to seize an
animal if the Inspector reasonably suspects an offence
under Part 3 is being or has been committed in respect of
the animal, or under a s 60 warrant where an offence under
Part 3 is likely to be committed if the animal is not seized.
DPIRD informed the Panel of a problem relating to seizure
of an animal where there is an inter-dependent relationship
with other animals. A common example involves a bitch
with young pups. The bitch may be emaciated yet the pups
appear healthy. In that situation, an Inspector would only
be authorised to seize the bitch; however, separation of the
mother dog from her dependent puppies may compromise
the welfare of the puppies.

The Animal Welfare Act 1992 (ACT) provides that, in addition
to seizing any animal connected with an offence, the
inspector may seize any dependent offspring of the animal
connected with an offence.'® The Animal Welfare Act 2006
(UK) also provides for the seizure and forfeiture of dependent
offspring.'*

DPIRD informed the Panel of an additional problem in
relation to offspring born to a mother animal after seizure.
There is no specific power in the AW Act to allow an
Inspector to retain the offspring should an owner demand
possession, but their removal can result in compromised
welfare for both mother and young.

RECOMMENDATION 18

A decision of the WA District Court, Hunter v Moore [2008]
WADC 99, touched upon the issue of the status of animals
born to a seized animal. In the course of dismissing an
application for leave to appeal, Goetze DCJ said at [28]:

... [I)f animals are seized and if they subsequently
give birth to pups, as has happened in this case, then
the seizure order necessarily also applies to those
newly born pups, notwithstanding that the Animal
Welfare Act does not specifically provide for what is
to happen to such newly born pups. It seems that
this necessarily follows because the pups came from
seized animals and although they developed their
own life or being upon birth, they have been born
following the seizure of their mothers, and therefore
the application can include a prayer for forfeiture of
those pups as well and the appropriate seizure order
can be made ...

The Panel was of the view that the AW Act should expressly
confirm that animals born to a seized animal are regarded
as having been seized under the AW Act and also considered
that a decision to seize an animal on this basis should be
reviewable.

The Panel recommends that Inspectors should be able to:

(a) seize any dependent animal of a seized animal; and
(b) seize any animal that the animal itself depends on.

The usual provisions applicable under the Animal Welfare Act 2002 for the return of a seized
animal should apply to animals seized on this basis.

RECOMMENDATION 19

The Panel recommends the Animal Welfare Act 2002 be amended to clarify that if a seized
animal gives birth, the seized animal’s offspring are taken to have also been seized under the
Animal Welfare Act 2002. The usual provisions applicable under the Animal Welfare Act 2002
for the return of a seized animal should apply to animals seized on this basis.

48 Animal Welfare Act 1992 (ACT) s 81A(b).
49 Animal Welfare Act 2006 (UK) ss 18(7), 20(2).
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Retention and disposal of
seized animals and other
property

Some of the Regulators informed the Panel about practical
difficulties in the management of seized animals and other
property, which is governed by s 44 of the AW Act.

Time limit for retention of seized animals and
other property

Section 44(5) of the AW Act states that an Inspector must
return seized property to the owner if four months has elapsed
since the animal or item was seized and no-one has been
charged with a relevant offence. An Inspector may decide

to return the property at an earlier time, " or the owner

may apply to the Magistrates Court for return of the seized
property before the four month period has expired. If such an
application is made, a court has discretion to order that the
property be returned to the owner. An Inspector needing an
extension of time may apply to the court for an order that the
property remain under seizure, but this court process places a
significant administrative burden on Inspectors.

DPIRD informed the Panel that four months is a relatively brief
period in the context of a cruelty investigation. The statutory
limit for commencing a prosecution is two years from the date
of the offence.

The Panel reviewed the handling of this matter by other
jurisdictions.

In the Northern Territory, the Animal Protection Act 2018 (NT)
provides for a seized animal connected to an offence to be
retained until any necessary prosecution action is complete,
unless a court orders that the animal be returned to the owner
or otherwise disposed of.'" If an inspector seized an animal for
the purpose of taking steps to alleviate its suffering rather than
in connection with an offence, the CEO may retain the animal
for as long as the CEO considers reasonably necessary for the
purpose of alleviating its suffering.'®?

In Queensland, the Animal Care and Protection Act 2001 (Qld)
permits an animal to be retained beyond the initial 28 day
period if its continued retention ‘is needed as evidence for a
proceeding or proposed proceeding for an offence involving
the animal’, or, if ‘an animal welfare direction given in relation
to the animal has not been complied with and the inspector is
taking, or proposes to take, action to ensure the direction is
complied with’, 15

In Tasmania, the Animal Welfare Act 1993 (Tas) provides for a
six month seizure period.'®*

15!
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Subject to specified conditions: AW Act s 44(4).
Animal Protection Act 2018 (NT) s 95.
Animal Protection Act 2018 (NT) s 96.
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retained beyond the initial 28-day period.
Animal Welfare Act 1993 (Tas) s 20.
Animal Welfare Act 2006 (UK) s 18(8)(c).

15

2

15!

&

The Panel found that the current approach to the return of
seized animals or property is not practical or efficient. In
particular, the timeframe should be sufficient to accommodate
the appropriate conduct of an investigation. The approaches
taken by other jurisdictions each have their own merits, with the
most straightforward being a simple extension of the maximum
time period, as provided in the Animal Welfare Act 1993 (Tas).

RECOMMENDATION 20

The Panel recommends that the length of
time that must elapse before an Inspector
is required to return seized animals or other
property to an owner as detailed in section
44(5)(a) of the Animal Welfare Act 2002 be
extended to six months.

Identification of seized animals

DPIRD informed the Panel of difficulties with the identification
and tracing of seized property. The AW Act does not permit
Inspectors to brand, mark, tag or otherwise identify a seized
animal or other property. This can make it difficult to manage
and keep track of seized animals, such as litters of puppies,
while in a shelter or other interim housing.

The Panel was not aware of any Australian animal welfare
legislation that provides for the identification of animals after
seizure. Animal welfare legislation in the UK, however, allows
an inspector to mark an animal for identification purposes.'®
The advent of minimally invasive, permanent methods of animal
identification, such as electronic microchips, provides a reliable
option for identifying animals that does not alter their external
appearance. This resolves what may be one primary objection
to Inspectors being permitted to mark animals for identification
pUrposes.

The Panel found that the effective implementation of the AW Act
is impeded in that Inspectors lack the authority to individually
identify seized animals where required. The Panel noted that
this can be done efficiently and humanely through methods
such as microchipping.

RECOMMENDATION 21

The Panel recommends that Inspectors
be permitted to identify seized animals by
means prescribed in the Regulations.

Animal Care and Protection Act 2007 (Qld) s 152(2)(d) and (€). See s 152(a)-(c) and (f) for other circumstances in which the seized animal may be



Disposal of seized property, including
abandoned animals

Where an animal or other property is seized under the

AW Act, it must ultimately be returned to the owner or
forfeited to the Crown (that is, to the State). Upon being
forfeited to the Crown, the animal or other property may be
sold, destroyed or otherwise disposed of in the prescribed
manner, which may include rehoming of animals.'® At
present, the only mechanism by which forfeiture of an
animal or other property can occur is via a court order.’

DPIRD and the RSPCA informed the Panel that the need to
apply for a court order for an animal or other property to be
forfeited to the Crown was unduly burdensome. Property
seized in the course of an animal welfare investigation may
sometimes include an item in respect of which the owner
has little interest in its return, but does not give instructions
for its disposal — for example, a dead animal.

In addition, Inspectors sometimes seize animals that appear
to have been abandoned. If a person is not prosecuted

for abandoning the animal (after which an order can be
made forfeiting the animal to the Crown),®® the Inspector is
required to lodge an application with the Magistrates Court
seeking forfeiture of the animal to the Crown. This must

be done before the animal can be disposed of. This court
process is lengthy and costly. Importantly, it delays placing
seized animals in a new home, which is desirable to address
animal welfare.

This issue could be resolved by stipulating that, after being
notified that property is available for collection, there is a
specified period within which owners must take possession
of the property before it is forfeited to the Crown (gither
automatically or upon the decision of an appropriate person
such as the CEQ). If this approach is adopted, the AW Act
should include procedural safeguards to ensure that, where
the owner of the animal or property is unknown or cannot
be found, reasonable attempts are made to identify and
contact him/her. Where, for example, an animal has been
seized due to suspected abandonment and reasonable
attempts to contact the owner have been made, it seems
appropriate that the onus be then placed on to the owner to
claim the animal within a specified period before the animal
is automatically forfeited to the Crown.
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Animal Care and Protection Act 2001 (Qld) s 154.
Dog Act 1976 (WA) ss 29(8), (8A), (10).
FRM Act s 219.
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AW Act s 87(1); Animal Welfare (General) Regulations 2003 (WA) reg 12.

The Animal Welfare Act 1985 (SA) provides that the Minister
may sell, destroy or otherwise dispose of an animal or object
that has been seized under the Act but is no longer required
to be retained if:

e the whereabouts of the owner of the animal or object
cannot, after reasonable inquiries, be ascertained; or

e the whereabouts of the owner are known but the owner
has failed, within three clear working days of being
given written notice that the animal or object may be
collected from a specified place, to collect the animal or
object.’®

The Animal Care and Protection Act 2007 (Qld) permits
the chief executive to decide to forfeit the animal or thing
to the State in specified circumstances, such as where an
inspector, after making reasonable inquiries, cannot find its
owner or, for an animal, any other person in charge of it.'®

In' WA, under the Dog Act 1976, a dog found wandering

the streets may be picked up by a local government ranger
and, if not claimed, may be destroyed or otherwise disposed
of by an authorised person seven days after a prescribed
notice has been given to the owner.”®" It seems incongruous
that forfeiture of the same animal abandoned in a backyard
and seized by an Inspector can only occur through a time-
consuming court process.

As another WA example, the FRM Act provides that if
anything is seized and its owner cannot be found, the CEO
is to give notice in the prescribed way that the thing is being
held by the Department and may be claimed by its owner. If
after the expiration of three months from the day on which
notice has been given the thing has not been claimed by its
owner, the thing is forfeited to the Crown.'®

The Panel was convinced of the need to simplify and
streamline current provisions on the disposal of seized
property and on dealing with abandoned animals. The key
principles are to avoid unnecessary administrative burdens
for Inspectors and facilitate appropriate placement of seized
animals, while also safeguarding the property rights of
individuals.

Animal Welfare Act 1985 (SA) s 31C; see also Prevention of Cruelty to Animals Act 1986 (Vic).

Animal Welfare Act 2002 (WA) Review 2020



Animal Welfare Act 2002 (WA) Review 2020

RECOMMENDATION 22

The Panel recommends that the Animal Welfare Act 2002 should provide that, in order to return
a seized animal, including an animal suspected of being abandoned and seized under s 42, or
other property, it is sufficient to make it available for collection. The Animal Welfare Act 2002 or

Regulations should specify:

(a) the means of notifying an owner (including owners who cannot be found) that the animal or

other property is ready for collection;

(b) if an animal or other property is not collected, the CEQ or other relevant authority may forfeit
the animal or other property to the Crown provided he/she is satisfied that reasonable
attempts have been made to locate the owner; and

(c) that the animal cannot be forfeited until at least 21 days has elapsed since the animal was

seized.

The provision of assistance
to Inspectors

Section 48 of the AW Act provides that, when performing a
function under the AW Act, an Inspector may be ‘accompanied
or assisted’ by a person requested by the Inspector to assist
(an ‘assistant’). An assistant may exercise a function of the
Inspector if, and to the extent, authorised by the Inspector.

DPIRD informed the Panel of conflicting views regarding
the need, under s 48, for the assistant to be in the physical
presence of the Inspector when assisting the Inspector and

exercising any function he/she has been authorised to exercise.

This significantly constrains the ability of an Inspector to obtain
assistance, which may be critical under some circumstances,
such as:

e Where welfare issues affect a large geographic area and/
or a large number of animals, such as pastoral properties
affected by drought at which appropriate management
action to assure the health and welfare of the animals has
not been taken.

e At road accidents involving livestock, where it may not
be possible for an Inspector to reach the site in a timely
manner and deal with animals suffering as required.

e |ncidents involving the finding of a dog locked in a car in
hot weather. In the short time before the dog dies of heat
stroke, Inspectors may not be able to attend. Bystanders
may break into the car to save the dog and be exposed to
litigation for their actions.

e Natural disasters, where there is an urgent need for
Inspectors to attend to injured animals on a large scale.

While the Panel recognised that these and other situations may
justify allowing a person assisting an Inspector to exercise the
powers of an Inspector while acting as an assistant, the Panel
acknowledged the need to impose limits and safeguards on the
exercise of powers by an assistant. Inspectors have significant
powers and are required to satisfy training requirements

before they are appointed. Assistants who exercise the powers
of Inspectors will not have received the same training as
Inspectors. Any person authorised to use powers under the

AW Act should be identifiable and accountable for the use and
any misuse of the powers.'®® Enforcement powers should not
be extended to a particular recipient simply because it is the
most administratively convenient or economically advantageous
option.'

For this reason, if the power to request and authorise
assistance is extended to circumstances in which the
Inspector is not present at the location at which the power is
to be exercised, the power must be constrained. Appropriate
constraints may be as follows:

e The assistant must, where practicable, be a public officer
such as a local government ranger, or a person with
relevant animal welfare knowledge and experience, such
as a veterinarian.

e The Inspector must reasonably believe that an animal
would suffer prolonged or other additional harm if the
Inspector did not authorise the assistant to assist him/her.

e The Inspector must have a reasonable basis for believing
it is necessary to authorise the assistant to assist him/
her. The basis for that belief may be information provided
to the Inspector via electronic means (such as by mobile
phone or video).

163 Victorian Parliament Law Reform Committee. (2001). The powers of entry, search, seizure and questioning by authorised persons — Discussion Paper.
https://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers _of entry/disc_paper.pdf

164 Victorian Parliament Law Reform Committee. (2001). The powers of entry, search, seizure and questioning by authorised persons — Discussion Paper.
https://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers_of_entry/disc_paper.pdf
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e The Inspector must record and report to an appropriate
person (such as the CEO of the Department
administering the AW Act) the identity of the assistant,
the reasons for authorising him/her to assist, and the
assistance that was in fact provided.

e To support accountability, there should be an accessible
system for lodging complaints against both Inspectors
and authorised assistants. The Panel understood that
the Department website currently provides information
with respect to making a complaint about an
Inspector.'6®

e Powers are extended to the assistant for a specified
period and revoked automatically after that time.

RECOMMENDATION 23

The Panel recommends:

The Panel briefly considered the powers of Inspectors in
the situation of natural disasters. The Panel was informed
that under s 50 of the Emergency Management Act 2005
(EM Act), the State Emergency Coordinator or Hazard
Management Agency may make an emergency situation
declaration for a prescribed hazard, such as fire or flood.
This declaration authorises the appointment of Hazard
Management Officers who have access to emergency
powers under Part 6 of the Emergency Management Act
2005.

In the time available for the Review, the Panel decided not to
make any specific recommendations regarding the powers
of Inspectors in this context.

(a) the Animal Welfare Act 2002 be amended to clearly state that, in defined circumstances,
assistance may be provided by a person who is not in the direct physical presence of an

Inspector;

(b) that any such authorisation may be facilitated by mobile phone, fax, email, video or other

electronic means; and

(c) that DPIRD, in consultation with stakeholders, develop policy setting out the appropriate

constraints to such authorisation.

165 Department of Primary Industries and Regional Development. (2019). Animal welfare complaints. https://www.agric.wa.gov.au/animalwelfare/

animal-welfare-complaints?page=0%2C0#smartpaging_toc_p0_s0_h2
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Infringement notices

Overview of infringement notices

Infringement notices are simple processes that provide an
alternative to commencing a prosecution for an alleged offence.
The AW Act empowers an Inspector to issue an infringement
notice to a person the Inspector reasonably suspects to have
committed a prescribed offence.

A person who receives an infringement notice can choose to
pay a fixed amount (known as a ‘modified penalty’) or elect to
have the matter dealt with by the courts. Infringement notices
are typically used to deal with relatively minor offences where
the facts that led to the alleged offence are straightforward. A
person who pays a modified penalty does not obtain a criminal
conviction and cannot be prosecuted for the alleged offence at
a later date, whereas a person who chooses to have the matter
dealt with by the courts will, if convicted, obtain a criminal
conviction and be subject to a higher maximum penalty.

An infringement notice scheme is generally regarded as a
valuable enforcement and regulatory tool as it can provide a
timely and cost-effective outcome for the Regulator and for the
person alleged to have breached the law. %

Until 3 October 2020, there were no prescribed offences for
which Inspectors could issue infringement notices, a fact that
was identified in the report of the Select Committee into the
Operations of the RSPCA (2016). In its report, this Committee
recommended ‘... that the Department of Agriculture and Food
enact regulations that immediately implement Part 5, Division 3
of the Animal Welfare Act 2002 to enable infringement notices
to be issued by general inspectors’.

The General Regulations and Transport Regulations introduced
a number of prescribed offences, being new offences under
regulations, on 3 October 2020. These prescribed offences
relate to modified penalties for the purpose of an infringement
notice scheme.

Ability to enforce unpaid infringement notices

In WA, the Fines, Penalties and Infringement Notices Enforcement
Act 1994 provides for the enforcement of unpaid infringement
notices by the Fines Enforcement Registry (Registry).

Where an infringement notice is unpaid, a ‘prosecuting
authority’ may register an infringement notice with the Registry.
The prosecuting authority is ‘the person who or which, under
the principal enactment (in this case, the AW Act), administers
the issuing of, and any subsequent proceedings in relation to,
the notice’."®

None of the Regulators of the AW Act are currently approved
as prosecuting authorities with the Registry for the purpose
of enforcing infringement notices given under the AW Act and
Regulations.

Consequently, if a person fails to pay an infringement notice
issued by an Inspector, the Inspector is unable to register

the infringement notice for enforcement by the Registry.

At that point, an Inspector’s only options are to ignore the
infringement notice (that is, to not pursue enforcement), or to
prosecute the alleged offence by the usual route of issuing

a prosecution notice and having the matter determined by a
court. Such a result considerably undermines the effectiveness
of infringement notices, which are intended to provide an
expedient alternative enforcement mechanism to prosecution.

DPIRD is making enquiries to confirm whether amendments to
legislation are required to enable the Regulators to be approved
as prosecuting authorities with the Registry.

The Panel considered that, given the findings of previous
reviews, and in light of the significant support from some
Regulators and stakeholders and evidence of the usefulness
of infringement notices in reducing administrative burden, any
impediments to the enforcement of infringement notices by
Inspectors should be resolved without delay.

RECOMMENDATION 24

The Panel recommends that any necessary
steps be taken to enable infringement notices
issued by Inspectors to be enforced by the
Fines Enforcement Registry.

Infringement notices for failure to comply with
a direction

As discussed above, infringement notices are a valuable
regulatory tool. A breach of a direction is an offence in respect
of which a timely outcome is important, since deterring non-
compliance with directions is important in improving the welfare
of animals to which the direction relates. Further, in some
instances the breach of the direction is not particularly serious,
but would nevertheless warrant enforcement action to deter
more serious offending. Issuing an infringement notice for such
a breach would in some cases be a proportionate, efficient
response to such an offence. This approach is taken in SA."%
Accordingly, the Panel considered that the offence of failing to
comply with a direction (s 47(3)) should be a prescribed offence.

RECOMMENDATION 25

The Panel recommends that failure to comply
with a direction should be an offence for
which an infringement notice can be issued.

165 Australian Border Force. (n.d). Understanding the Customs Act Infringement Notice Scheme. https://www.abf.gov.au/trade-and-goods-compliance-

subsite/files/understanding-customs-act-infringement-notice-scheme.pdf
87 Fines, Penalties and Infringement Notices Enforcement Act 1994 (WA) s 11.
168 Animal Welfare Act 1985 (SA) s 31B.
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The Resourcing
of Animal Welfare
Regulation

Background

Since 1 July 2011, DPIRD (formerly DAFWA) has been
responsible for the administration of the AW Act. Before
2011, the AW Act was administered by the Department of
Local Government.

DPIRD Inspectors investigate reports of cruelty involving
commercial livestock referred to them by the RSPCA (the
referral process is described in Chapter 7), or otherwise
received by an Inspector. DPIRD Inspectors also monitor
the welfare of animals at commercial livestock aggregation
points, such as saleyards and live export facilities, normally
based on the consent of the owner/person in charge for
Inspectors to carry out inspections.

The RSPCA has primary responsibility for enforcing the AW
Act in relation to (but not limited to) companion animals and
non-commercial livestock (for example, hobby farms). It
provides education, compliance and enforcement functions.
RSPCA Inspectors investigate reports of animal cruelty,
conduct rescues, and educate the public on responsible
ownership of companion animals. The Panel was informed
by DPIRD that some RSPCA activities are supported by a
State Government grant.

DBCA officers undertake compliance and enforcement

of the AW Act in connection with their law enforcement
responsibilities under the BC Act and the Conservation

and Land Management Act 1984. Accordingly, Inspectors
employed by DBCA typically only deal with enforcement of
the AW Act with respect to wildlife. DBCA informed the Panel
that DBCA Inspectors undertake AW Act related actions on
an ad hoc basis, in response to complaints or in connection
with enforcing legislation administered by DBCA.

All police officers are automatically recognised as Inspectors
under the AW Act by virtue of their position as a police

officer. Police officers do not routinely investigate animal
welfare matters, but may deal with animal welfare issues
that arise in the course of investigating other possible
offences (such as suspected violence against a family
member). The Panel was advised by WA Police that police
officers generally refer animal welfare matters to RSPCA
or DPIRD Inspectors, and act as a back-up when there is
no on-the-ground coverage by these organisations. This is
particularly the case in regional WA.

Local governments may nominate their employees for
appointment under the AW Act, but only 12 of the 139
local governments currently have appointed Inspectors on
their staff. Subject to a few exceptions, local government
Inspectors may only exercise their powers within the
geographic boundaries of their respective local government
region.

The conduct of routine inspections and response to cruelty
complaints in WA depends on the capacity of the relevant
organisations to mobilise Inspectors to various locations
when needed. The number, location, skills and experience
of Inspectors, and the support with which they are provided,
contribute to the government’s overall capacity to regulate
animal welfare and enforce the AW Act.

Some of the Regulators informed the Panel that maintaining
Inspectors in regional and remote areas of WA presents
challenges due to cost and difficulty with recruitment.

The State Government is responsible for enforcing the AW
Act. Government departments are funded to enforce a broad
range of legislation. Regulators informed the Panel that
DPIRD has a specific budget for animal welfare, but DBCA
and the WA Police do not. The budgetary arrangements of
local government authorities vary but, in most cases, there
is no specific funding allocation for activities relating to the
AW Act.

Animal Welfare Act 2002 (WA) Review 2020
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For the reasons explained in Chapters 7 and 8, which include
concerns relating to perceived conflicts of interest, a lack

of a consistent approach, and inadequate resourcing, the
Panel considered that a separate review was required to
inquire specifically into the current complicated investigative
framework. Until a separate review could be conducted, the
Panel looked into actions that could be taken to improve the
investigative framework, including arrangements for training
and ensuring the competency of Inspectors, resourcing and
reporting of the activities of Inspectors, and measures to
strengthen the involvement of local government.

Training and competency
of Inspectors

The competence of Inspectors appointed under the AW

Act depends on their previous experience, and initial and
ongoing training to undertake inspections, investigations and
collection of evidence. In addition to knowledge of investigative
techniques, Inspectors need a sound understanding of the
issues relevant to the normal management and welfare
requirements of animals. This was previously noted by the
Easton Review:

While an experienced regulatory officer may
satisfactorily discharge their powers and obligations
under this Act there is a considerable body of knowledge
and skill needed which is beyond this minimum. These
include matters such as a practical understanding of
the application of the defence provisions and codes,

a practical and consistent understanding of the terms
and concepts used in the Act, training in investigative
techniques for the purpose of preparing evidence for

a prosecution and communication skills to allow the
inspector to perform educative functions.'®

With respect to commercial livestock, an Inspector may have
specialised expertise in one industry sector (such as pastoral
livestock) but lack understanding of another (such as intensive
pig production). Inspectors are required to monitor a broad
range of industry sectors in the State, and achieving the right
balance of knowledge and expertise is a challenge.

The training program should address regulatory practices,
assessment of animal welfare and specific requirements of

the main animal species in the State. Inspectors who monitor
compliance with the AW Act and Regulations in relation to
livestock (see Recommendations 11 and 12) must have
appropriate practical training for the animal species/industry
which they are monitoring. This training should involve relevant,
direct experience at relevant places, such as farms, saleyards
and abattoirs.

To be considered for appointment as an Inspector, applicants
must provide a police clearance and successfully complete

169 Faston Review p 30.

online training relating to the provisions of the AW Act and
basic regulatory requirements. There is no requirement for
refresher training.

Police officers complete training to qualify for their employment
as police officers. They are not required to complete training
specific to animal welfare regulation as a prerequisite

for appointment under the AW Act as they are not in fact
appointed. Rather, by virtue of their position, police officers are
recognised as Inspectors under the AW Act.

In past years, there has been some joint training of Inspectors
subsequent to appointment. However, the training of appointed
Inspectors is currently managed by the individual organisations
employing them and there are no joint training activities. This
lack of well-planned, coordinated training (including practical
training), could lead to inconsistent application of the AW Act
and undermine public confidence in the Regulators.

Local government authorities depend largely on the WA
Technical and Further Education (TAFE) colleges for the training
of employees in relation to their regulatory role, including for
animal welfare regulation. Animal welfare regulation is not core
business for local government authorities but responsibilities
of rangers may overlap — for example, a local government
Inspector dealing with unregistered dogs (breach of the Dog
Act 1976) may discover potential breaches of the AW Act.
Noting that DPIRD Inspectors do not normally attend to cruelty
incidents involving companion animals, some representatives
of local government authorities informed the Panel that they
mainly look to the RSPCA for support in responding to potential
cruelty incidents. Local government authorities who have
employees appointed under the AW Act generally recognised a
need for improved access to training and support in relation to
enforcement of the AW Act.

Industry stakeholders expressed strong concerns about the
training and industry experience of Inspectors, and emphasised
the need for Inspectors to understand the normal operation and
requirements (such as biosecurity) of different industry sectors.
They recommended Inspectors receive specialised training on
these matters and indicated a willingness to assist with the
training process.

The AW Act does not contain any express requirements relating
to the training of Inspectors. The Panel was informed by DPIRD
that Tas, Qld, SA and NZ include reference to appropriate
qualifications and/or training of Inspectors in their respective
animal welfare legislation. In SA and Qld, specific training
(including online and face-to-face) must be undertaken as part
of an inspector’s appointment. In Tasmania, in-house training is
provided to inspectors prior to them undergoing an assessment
and there is ongoing performance monitoring.

The Panel considered that there was much to be gained from
establishing a separate, dedicated body to guide and oversee
standards for training and competency assessments of
appointed Inspectors. Such a body could bring a more balanced



approach to training, recognising the specific requirements
of all Inspectors, without putting undue emphasis on any
single group. The key benefit would be to provide oversight
of a standardised training program to promote consistent
application of the AW Act by Inspectors, regardless of which
organisation employs them. Whilst independent, the body
should work closely with Regulators.

It may also be appropriate for some specialised training to
be tailored to particular types of Inspectors. For instance,
local government Inspectors and RSPCA Inspectors may
benefit from additional training focused on investigations into
companion animal welfare.

The role of overseeing Inspectors’ training could be
undertaken by an Animal Welfare Advisory Committee,
should one be established (see Chapter 10).

Appointed Inspectors (which does not include police officers)
should be required to undertake ongoing professional
development to maintain their skills and knowledge.

Police officers undergo specialist training in investigative
techniques. As such, the Panel did not consider that police
should be required to undertake the same initial or ongoing
training as appointed Inspectors. However, any training
courses relevant to appointed Inspectors should be made
available to the WA Police in case there is a desire to include
components in police officer training.

RECOMMENDATION 26

Specialised training that addresses matters specific to

the animal welfare regulatory context, such as respecting
biosecurity requirements during inspections and appropriate
care for different species, may be useful for police officers
who occasionally deal with animal welfare issues.

Due to concerns that the variable policies and practices

on the training of Inspectors by the various employing
agencies could lead to inconsistencies and inefficiencies in
animal welfare regulation, the Panel saw a need for a more
standardised approach.

The Panel considered that Inspectors should complete a
standardised training program before appointment, and
participate in ongoing professional development. Where
possible, training should include practical ‘hands-on’
components in addition to theory. Independent oversight
of the training and competency standards could help to
improve consistency across the entire Inspectorate. Where
an Inspector has sufficient expertise in a particular subject
area this could be recognised, but they should still be
subject to a competency assessment to ensure their skill set
is maintained.

The Panel found that standards of competency and training
requirements should be enforceable for all appointed
Inspectors, regardless of which organisation employs them.

The Panel recommends in relation to appointed Inspectors:

(@) a specified standard of training and competency be overseen by an independent body;

(b) the training and competency requirements must include practical and theory

components;

(c) an Inspector must meet the standard of competency set by the independent body;

(d) Inspectors be required to participate in regular professional development to maintain

their training and skills; and

(e) a governance mechanism be established to ensure that the above points can be

enforced for all appointed Inspectors.

RECOMMENDATION 27

The Panel recommends, in relation to Inspectors who monitor compliance with the Animal
Welfare Act 2002 and Regulations with respect to livestock (see Recommendations 11 and 12),
their practical training must include direct experience with relevant animal species/industry.
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Number and location of
appointed Inspectors

This part of the Report deals with appointed Inspectors, being
employees of DPIRD, RSPCA, DBCA and local government
authorities; it does not include police officers.

The Panel examined the number and location of appointed
Inspectors in WA, based on information provided by DPIRD. The
CEO (Director General) of DPIRD is responsible for appointing
Inspectors and DPIRD keeps a register of appointments. DPIRD
provided the Panel with information on the number, location
and date of the most recent appointment of Inspectors, as

of 31 August 2020. The information from the register of
appointments was collated as accurately as possible, but
DPIRD noted that the number and location of appointed
Inspectors changes quite often, due to DPIRD, RSPCA, DBCA
and local government employee movements and the need to
renew appointments every 5 years.

It was not possible for the Panel to make a more detailed
enquiry in the time available for the Review. As of 31 August
2020, the DPIRD register showed 98 people appointed as
Inspectors. The employing organisation and commencement
date of the appointment currently held by Inspectors is shown
in Table 6.1. 17

As noted below, not all appointed Inspectors are currently
active or primarily working in animal welfare regulation.

e 37 of the 98 (38%) appointed Inspectors were
appointed in 2019 or 2020. At least nine of these were
re-appointments (Inspectors previously appointed).

e DPIRD employees comprised 38 of the total number of 98
appointed Inspectors (39%). There was one vacant DPIRD
position (Kalgoorlie).

e 19 of DPIRD’s 38 Inspectors (46%) had been appointed
in 2019 or 2020 (including two Inspectors who had been
re-appointed).

e 11 of the appointed DPIRD Inspectors had two or more
years of experience working in the field of animal welfare
regulation.

e Tenof the 11 (91%) RSPCA Inspectors had two or more
years of experience working in the field of animal welfare
regulation.

e | ocal government authorities employed 37 appointed
Inspectors, 11 (30%) of whom had been appointed in
2019 or 2020 (some may have been reappointments).

e All 12 DBCA Inspectors had been appointed prior to 2019.

Both DPIRD and the RSPCA recently went through
organisational restructures that saw the departure of the Chief
Inspector and a Senior Inspector of DPIRD, and the Chief
Inspector of the RSPCA. The Panel considered what could be
done to recover the required level of expertise. As an immediate
measure, the Panel saw a need for DPIRD and RSPCA to
prioritise and strengthen arrangements for the training and
professional development of its Inspectors.

The Panel also considered the regional distribution of
Inspectors by examining DPIRD records of the location of
the 71 Inspectors who were employed by DPIRD, RSPCA,
DBCA and local governments and working in animal welfare
regulation as of 31 August 2020 (Table 6.2).

As shown in Table 6.2, DPIRD had 11 Inspectors (12 full time
equivalent positions, including a vacant position in Kalgoorlie)
working in the field of animal welfare regulation. The Panel
noted that DPIRD could draw upon other appointed DPIRD
Inspectors if needed, as appropriate to their knowledge and
experience.

An issue raised with the Panel was the lack of consistent
coverage of animal welfare compliance and enforcement work
across the State.'”" A lack of Inspector coverage in regional
areas was identified in the Easton Review (2015) and by the
Select Committee into the Operations of the RSPCA (2016).

Table 6.1 Number of appointed Inspectors and date of current appointment

Organisation aﬁ;g;r?fer d Date of most recent appointment
Total 2020 2019 2018 2017 2016 2015
DPIRD 38 11 7 12 5 3 0
RSPCA 11 1 3 1 3 2 1
LGA 37 3 8 2 6
DBCA 12 0 1 8 0
Total 98 20 13 26 17 15 7

70 The information in Tables 6.1 to 6.6 was current as at 31 August 2020. All information was provided by DPIRD, except Table 6.5 — RSPCA reports on
enforcement — related activities, and Table 6.6 — Local government authorities — animal welfare responses and estimated costs.

7 See, for example, submission 284; submission 307; submission 332; and submission 334.



Table 6.2 Distribution of appointed Inspectors

L Region
Organisation  Total .
Perth  G/E K Pil G MW w Peel Sw GS

DPIRD (+1) 5 |(Tvacant) 2 0 0 0 0 1 3
RSPCA 11 7 1 0 0 1 0 0 2 0
LGA 37 11 2 0 10 0 0 0 5 7 2
DBCA 12 6 1 0 1 0 1 2 0 1 0
Total 71 29 4 2 11 0 2 2 5 11 5

LGA — local government authorities; G/E — Goldfields/Esperance; K — Kimberley; Pil — Pilbara; G — Gascoyne; MW — Midwest; W — Wheatbelt;

SW — Southwest; GS - Great Southern.

Note: For DPIRD, Table 6.2 covers the 12 full-time equivalent positions of Inspectors working in animal welfare regulation.

Distribution of appointed Inspectors (shown in
Table 6.2)

e (Of 71 appointed Inspectors, 29 (41%) were based in
Perth.

e For DPIRD and RSPCA, 12 of 22 Inspectors (55%)
were based in Perth as of 31 August 2020. The RSPCA
recruited an additional three Inspectors in September
2020, bringing the percentage of DPIRD and RSPCA
Inspectors located in Perth to 60%.

e For DBCA, the distribution of Inspectors in Perth and
regional locations was 50:50.

e 26 of 42 Inspectors based outside Perth were employed
by local government authorities.

e The regional areas with the largest number of Inspectors
were the Pilbara (11) and the Southwest (11).

Using the State’s transport systems, staff based in Perth
have relatively direct access to many regional and remote
locations. However, it is difficult to establish an ‘animal
welfare presence’ if an Inspector is physically present only
when an incident occurs.

Basing Inspectors in regional locations can be a challenge,
due to factors relating to cost and recruitment. Inspectors
appointed in regional locations are responsible for significant

RECOMMENDATION 28

The Panel recommends:

geographical areas, limiting their ability to undertake
consistent enforcement activities and to actively promote the
welfare, safety and health of animals in those areas.

As discussed in the next section, the provision of
additional support and funding could encourage more
local government authorities to have rangers appointed as
Inspectors under the AW Act. Local government Inspectors
appear well-placed to improve the enforcement of the AW
Act in rural and regional areas.

The Panel found that in some regional and rural areas, an
animal welfare presence is lacking. Consideration should
be given to options such as co-location and cost-sharing
of Inspectors in regional towns. This could help to manage
costs and strengthen communication and coordination
between the various Inspectorates.

The Panel acknowledged the need for the WA Government
to investigate the adequacy of current arrangements to
enforce the AW Act, specifically the number and location

of appointed Inspectors. If the government establishes an
Animal Welfare Advisory Committee (as recommended in
Chapter 10), this body could undertake this task. This issue
should also be considered in the course of the separate
review of the investigative framework (recommendation 36).

(a) Training and professional development of Inspectors be prioritised and strengthened.

(b) The government inquire into the sufficiency of resources relevant to the enforcement of
the Animal Welfare Act 2002 by all organisations (including local government and the
RSPCA), including with respect to specific geographical locations or situations.

Animal Welfare Act 2002 (WA) Review 2020
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Role of local government

Local government authorities employ compliance officers (often
called rangers), who are responsible for implementing the

Dog Act 1976 and the Cat Act 2071 (among other laws), and
may be well placed to enforce the AW Act in rural and regional
areas. As illustrated in Table 6.2 above, local government
authorities have the largest number of appointed Inspectors

in regional areas. There is considerable variation, however, in
the interest and involvement of local government authorities in
animal welfare regulation.

Some officers, especially in regional areas, are relatively active
in terms of responding to animal cruelty complaints. At least
one regional council regularly conducts prosecutions under the
AW Act.'7?

DPIRD advised the Panel that only 12 of the total 139 Western
Australian local governments have appointed Inspectors. This
situation may be explained by the generally limited resources
available to local governments, and competing priorities. The
Panel formed the view that the lack of funding to employ and
train Inspectors, and the financial risks of losing a prosecution,
may be significant disincentives to local governments becoming
more actively involved in enforcing the AW Act.

RECOMMENDATION 29

The Panel recommends:

Comments made by participants at regional forums and during
further discussions with local government staff revealed the
potential for local government officers, particularly in regional
areas, to become more involved in animal welfare-related
activities. This would, however, depend on local governments
having sufficient funding for the training and deployment of
appointed Inspectors to carry out these activities.

The Panel found that providing additional support to local
government authorities to assist them in appointing and
training Inspectors could greatly improve the ‘animal welfare
presence’ in regional and rural areas.

(a) the involvement of local governments in enforcing the Animal Welfare Act 2002
throughout the State be encouraged and supported, and, where necessary, additional

State Government funding be provided; and

(b) where local government is involved in enforcing the Animal Welfare Act 2002, centralised
and coordinated training, resources and support be provided to appointed Inspectors.

72 City of Karratha.



Financial allocations and
activity reporting

There is no established system for monitoring or evaluation
of activities, expenditure and trends associated with the
overall enforcement of the AW Act. The Panel was able to
obtain some relevant information via specific requests to
Regulators. In the time available, however, the Panel could
not carry out as detailed an analysis as would have been
preferred. The authors of the Easton Review (2015) similarly
noted that they did not have access to whole-of-sector
statistical data on activity and outcomes in the animal
welfare sector.

A number of stakeholders suggested an increase in funding
for animal welfare regulation.”® Conversely, one stakeholder
queried whether the RSPCA needs the amount of funding it

receives.'”

DPIRD

The implementation of the AW Act is a State Government
responsibility and DPIRD receives an annual budget
allocation for this purpose (Table 6.3).

Details of animal welfare compliance activities are not
published, but DPIRD advised the Panel of activity levels in
the four years 2016/2017 through 2019/2020 (Table 6.4).

Table 6.3 DPIRD financial allocations

In FY 19/20, the animal welfare Inspectorate was moved
from Animal Welfare Regulation to the Operations and
Compliance Directorate. DPIRD advised that this was not
expected to lead to a reduction in overall funding for the
implementation of the AW Act.

The DPIRD budget includes a grant, paid annually to the
RSPCA, which historically covers approximately 21% of
the RSPCA's activities under the Grant Agreement and
Memorandum of Understanding (MOU) as reported by the
RSPCA.

Previous reviews relating to the administration of the AW
Act identified a need for additional funding. The Select
Committee into the Operations of the RSPCA recommended
that funding to the RSPCA be increased, and the Easton
Review recommended that the government consider
providing additional budget appropriation to fund DAFWA
(now DPIRD) for an additional five general inspectors.'’®

The DPIRD budget for animal welfare regulation was
significantly increased following the Easton Review (2015).
DPIRD advised that an additional $4.009M was allocated
to animal welfare regulation in the three years 2016/17

to 2019/20, which enabled DPIRD to appoint additional
Inspectors, develop a training curriculum, and commence
work on companion animal policy. In FY2019/20, DPIRD’s
total expenditure on animal welfare related activities was
$3.91M.

The FY2020/21 animal welfare budget for DPIRD had not
been finalised as of 31 August 2020.

DPIRD Directorate FY17/18 FY18/19 FY19/20
Animal welfare (Biosecurity) $3.58M $2.93M $2.75M
Operations and Compliance NA NA $1.15M
Total $3.58M $2.93M* $3.91M

*This apparent ‘reduction’ in budget reflects an internal administrative process.

Table 6.4 DPIRD reports on enforcement — related activities
Reported activity FY 16/17 FY 17/18 FY 18/19 FY19/20
Inspections 328 328 363 281
Investigations commenced 131 221 259 49
Investigations completed 97 223 222 93
Prosecutions 1 1 7 2

3 Submission 261; submission 304; submission 307; submission 332.
7 Submission 88.

176 Easton Review, Recommendation 18.

> Report of the Select Committee into the Operations of the RSPCA, Recommendation 22.
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RSPCA

DPIRD informed the Panel that since 2011, the Western
Australian Government has provided a grant of approximately
half a million dollars per year to the RSPCA. In FY 2019/20,
DPIRD adjusted the grant to allow for increases in the
consumer price index (CPI) since the inception of the Grant
Agreement, and paid the RSPCA a grant of $572,000 (plus
GST). An additional (‘one off’) payment of $200,000 (plus
GST) was made in 2019 and again in 2020 for the purpose of
regional recruitment of Inspectors.

DPIRD informed the Panel that the purpose of the grant is to
make a financial contribution to the RSPCA relating to:

e public education and promotion of responsible companion
animal ownership;

e training of RSPCA Inspectors;

e enforcement of the AW Act in relation to companion
animals; and

e a3 24-hour complaint receipt, assessment and response
service for public reports of cruelty with the aim of
improving animal welfare outcomes in WA.

To meet its reporting requirements under the Grant Agreement,
RSPCA submits annual project reports to DPIRD each financial

year. The information in Table 6.5 is derived from these reports.

The RSPCA informed the Panel that it estimates its total
expenditure on activities associated with the Grant Agreement
and MOU to be approximately $2.5M per annum. Despite

the increases in the grant described above, this amount
substantially exceeds the grant provided by the government
through DPIRD. As set out in the RSPCA Annual Reports, public
donations comprise the main contribution to the RSPCA’s
annual operating budget."””

As at 31 August 2020, the renegotiation of the Grant
Agreement and MOU was under discussion.

The Panel considered that the activities of the appointed
Inspectors employed by the RSPCA, with a focus on but

not limited to companion animals, represent good value for
money in terms of the results obtained for a relatively small
amount of public funding. Table 6.5 shows that there has
been a consistent increase in the number of RSPCA Inspector
responses to cruelty reports in the past four years, during
which time the annual grant has not increased significantly.
The Panel saw a possible need to increase the annual grant to
the RSPCA and encouraged DPIRD to address this through the
current renegotiation of the Grant Agreement and MOU.

Department of Biodiversity, Conservation and
Attractions

The DBCA Inspectorate includes 12 officers who are appointed
as Inspectors under the AW Act. DBCA informed the Panel

that it does not have a specific budget for enforcing the AW

Act. However, DBCA provided a broad estimate of the current
cost of providing an investigative and prosecution service for
breaches of the AW Act involving fauna ($53,000 and $212,000
respectively per annum). DBCA advised the Panel that in the past
five years, it has managed eight prosecutions of offences under
the AW Act. The cost per Inspector was estimated to be between
$4,000 and $16,000 per year, excluding travel and overtime.

Local government authorities

Local government authorities employ officials to enforce a wide
range of legislation. As at 31 August 2020, 37 local government
officials were appointed Inspectors under the AW Act.

Local government authorities” estimates of annual costs
incurred in the enforcement of the AW Act varied from ‘zero’

(all animal welfare matters are referred to the RSPCA for
follow-up) to $48,000 (estimate provided by a local government
authority that undertakes prosecutions under the AW Act). See
information in Table 6.6.

Table 6.5 RSPCA reports on enforcement — related activities

Reported activity FY 16/17 FY 17/18 FY 18/19 FY19/20
Calls to cruelty hotline 16,052 19,061 21,131 17,949
Inspector response 5,879 6,057 6,417 6,866
Plus revisit/follow up 1,325 1,297 1,556 1,811
Prosecutions 13 17 12 11

77 Royal Society for the Prevention of Cruelty to Animals Western Australia. Annual Report 2018-19. https://www.rspcawa.asn.au/perch/

resources/1571725143-rspca-annual-report-2018-19final-web.pdf; Royal Society for the Prevention of Cruelty to Animals Western Australia.

Annual Report 2019-20. https://www.rspcawa.asn.au/perch/resources/1602814531-rspcawa-annualreport19-20-final-web.pdf



https://www.rspcawa.asn.au/perch/resources/1571725143-rspca-annual-report-2018-19final-web.pdf
https://www.rspcawa.asn.au/perch/resources/1571725143-rspca-annual-report-2018-19final-web.pdf
https://www.rspcawa.asn.au/perch/resources/1602814531-rspcawa-annualreport19-20-final-web.pdf

Table 6.6 Local government authorities — animal welfare responses and estimated costs

Shire/town No. of animal welfare responses Cost/period Comments
Port Hedland 119 $4.6K/2 years From Nov 2018
Busselton Approx. 35 per year $15-20K/year From 2017/18
Murray and Waroona $370,000-410,000 per year %r)(t);] A2[§)|r1n 7a/|1 (?ontro|
Nungarin None Nil From July 2018
Moora All matters referred to RSPCA Nil Past 5 years
East Pilbara Not provided %21 E :2 gggl gg 8; 2018/19 and 2019/20
Vel Animal wlelfare is approx. 3% of $48K animal welfare; Past 5 years

rangers’ job; 35% animal related $560K animal control

The Panel was unable to obtain a clear understanding of
activity levels and associated expenditure relevant to the
implementation of the AW Act. Apart from the reports of
the RSPCA, there is no systematic collection of information
on activity or expenditure in relation to animal welfare
regulation. The Panel was concerned that this could lead to
inefficiencies passing unnoticed and lack of timely action to
ensure the effective implementation of the AW Act.

The Panel noted that the Easton Review (2015)
recommended that DPIRD (then DAFWA) establish an overall
monitoring and evaluation system for activities under the
AW Act. Noting that this recommendation was still valid, the
Panel urged DPIRD to develop such a system.

RECOMMENDATION 30

The Panel recommends:

As a minimum, the Panel considered that the Department
responsible for supporting the Minister in the administration
of the AW Act (currently DPIRD) should collate basic
information on financial expenditure and key activities such
as inspections, investigations and prosecutions under the
AW Act, and report on these matters annually. This would
allow the State Government to make informed decisions
about the resources required to implement the AW Act.

Creation of a central database or register of enforcement
information, as discussed in Chapter 7, would assist this
task.

(a) all organisations acting as Regulators in relation to the Animal Welfare Act 2002 be
required to regularly and adequately report to government on their relevant enforcement

activities;

(b) all appointed Inspectors be fully funded by the State in relation to their Animal Welfare

Act 2002 enforcement activities; and

(c) the allocation of funds set out in (b) to each organisation be accompanied by an
obligation to expend the funds on the enforcement of the Animal Welfare Act 2002, and
to provide annual reports on this expenditure.

Animal Welfare Act 2002 (WA) Review 2020
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Enforcement Roles

and Processes

Clarification of roles

The personnel empowered to enforce the AW Act are employed
by a variety of organisations. This circumstance has led to

an apparent lack of understanding in the wider community
regarding whose job it is to enforce the AW Act. Five groups of
Inspectors are involved in enforcing the AW Act in WA. These
are employees of DPIRD, RSPCA, DBCA, the WA Police, and

a limited number of local governments that employ appointed
Inspectors (12 of 139 local governments as of 31 August
2020). Inspectors employed by these organisations have the
same powers under the AW Act, except that local government
Inspectors’ powers are limited to their local government district
(subject to some exceptions).'”®

As outlined in Chapter 6, DPIRD Inspectors have primary
responsibility for enforcing the AW Act in relation to commercial
livestock. RSPCA Inspectors have primary responsibility for
enforcing the AW Act in relation but not limited to companion
animals and horses, and non-commercial livestock (for
example, hobby farms). This division of responsibility reflects
the Grant Agreement and Memorandum of Understanding
between DPIRD and RSPCA; it is not a function of the
legislation. There is no legislative obstacle to DPIRD Inspectors
enforcing the AW Act in relation to companion animals or

to RSPCA Inspectors enforcing the AW Act in relation to
commercial livestock.

Regarding the DPIRD/RSPCA Grant Agreement, the Panel noted
the following explanation in the Easton Review:

The RSPCA receives an annual funding grant of $500,000
from DAFWA [now DPIRD] to support its role in state
animal welfare... This has been formalised in a Grant
Agreement and a Memorandum of Understanding (MOU)
between DAFWA and RSPCA executed in January 2014
for a two-year period. The MOU expresses the intention of
the two organisations to work cooperatively on legislative
responsibilities and obligations and to ensure regulatory
consistency in the general operations of inspectors.

78 See AW Act s 35(1)b).

Under the Grant Agreement, one of the key functions of the
RSPCA is to receive cruelty complaints from the public. The
RSPCA process for assessing and categorising complaints was
explained in the Easton Review:

Reports of suspected animal welfare incidents in
livestock are graded as follows:

e Level 1 —the welfare of the animal/s is
compromised but the management of the situation
is consistent with what would be expected of a
reasonable person in the circumstances.

e Level 2 —the welfare of the animal/s is
compromised and the situation is not consistent
with (is less than) what would be expected of a
reasonable person in the circumstances.

e Level 3 —the person in charge of an animal is
considered to have intentionally or recklessly caused
harm or failed to take action that is consistent with
what would be expected of a reasonable person in
the circumstances.

... RSPCA Inspectors transfer Level 1 and 2 matters
concerning livestock to [DPIRD] in accordance with the
MoU ...

Level 3 commercial livestock'” complaints relate to
animal welfare concerns where the seizure of the
animals could occur and a prosecution may result. When
a seizure takes place the animals may require removal,
transportation, agistment and/or veterinary treatment
pending surrender, forfeiture or prosecution. The RSPCA
has established processes and resources to respond

to Level 3 incidents, however with mutual agreement,
RSPCA may transfer to [DPIRD] reports involving
commercial livestock defined as a Level 3 complaint.'®

DBCA Inspectors enforce the AW Act in relation to their
responsibilities under the BC Act. The RSPCA may provide
information to DBCA in relation to cruelty reports involving
wildlife, or DBCA Inspectors may become aware of a cruelty
issue in the course of other duties.

179 The Memorandum of Understanding between DAFWA and RSPCA states ‘commercial livestock’ is defined as ‘any livestock present at an aggregation
point and in relation to livestock at any place other than an aggregation point means animals of the species and number set out in Schedule 1,
excepting equines’. Aggregation point includes saleyard, export depot, wharf side loading area, lairage, rodeo, processing plant and abattoir.

180 Faston Review pp 15-16.



Local government employees are responsible for the
enforcement of a range of laws, including the Dog Act 1976
and the Cat Act 2071. These two laws establish obligations
for the owners of dogs/cats, with the main objective of
preventing animals from presenting a risk or nuisance.

Local government authorities may decide to have their
officers (usually rangers) appointed under the AW Act. Once
appointed, these officers have the same powers as other
Inspectors, except that their powers are generally limited

to the area their employer covers (for example, the relevant
shire). DPIRD advised the Panel that 12 of the 139 local
governments in WA employed 37 Inspectors as of 31 August
2020 (see Chapter 6). The Panel surmised that the low
number and inconsistent distribution of appointed Inspectors
employed by local governments relates to local governments
having other legislative enforcement priorities, the lack of
specific funding for animal welfare and availability of training
and support for Inspectors, and individual preferences of
management. Inspectors employed by local government
authorities tend to work in collaboration with RSPCA or

the police. They enforce local government laws, and may
undertake prosecutions for non-compliance with them, but
these Inspectors do not generally undertake prosecutions
under the AW Act.

Police officers have all the powers of a general inspector and
enforce the AW Act from time to time, mainly incidental to
their core work. They do not have any specific responsibility
in relation to the enforcement of the AW Act. Police officers
may work cooperatively in situations where the welfare of
both people and animals is at risk; a particular example
being the cooperation between RSPCA and the police in
relation to domestic violence. The Panel was informed that in
the four years 2015/16 to 2019/20 WA Police commenced
323 charges for cruelty under the AW Act. The Panel
understood that this relatively high number, when compared
to other organisations who prosecute under the AW Act, was
likely explained by the fact that the police investigate a large
number of criminal offences and that many of these have
ancillary animal cruelty complaints.

The Panel was concerned about the potential for police
officers to overlook animal welfare considerations due to
their obligation to also focus on a variety of other matters
required of them. An example of this is responding to
livestock vehicle road accidents that often result in the

driver and a large number of animals being injured. The
Panel understands Police have high level priorities relevant
to the site of an accident, and potential and/or actual crime
scenes. Nevertheless, the Panel was troubled by anecdotal
information that suggested animals involved in road transport
accidents may be left injured or dying for more than 24
hours, in public view, during which time Inspectors cannot
take steps to prevent suffering as they are not permitted to
enter the scene of the police investigation. While the Panel
fully respects police priorities, it did see a need for Regulators
to establish a standardised approach to the management of
animal welfare in the case of road accidents.

The Panel was informed that some members of the public
do not have a clear understanding of the Regulators’
respective roles, and that some do not know who to contact
to report a possible offence under the AW Act, especially in
regional areas.

Lack of certainty about the correct process for reporting
cruelty concerns has also been reported in other
jurisdictions.®!

While Inspectors generally understand their respective roles
and responsibilities, DBCA informed the Panel that:

Improved clarity is required regarding who has
carriage and responsibility for investigations and
whether DPIRD has an expectation that there will
be a separation of responsibilities, for example
RSPCA responsible for companion animals, DPIRD
responsible for livestock and DBCA responsible for
fauna. DPIRD should clearly communicate roles and
responsibilities or have carriage of all AW Act matters.
Without this clarity there is a risk matters may not
be appropriately followed through, be overlooked or
the public may become confused on who to report
complaints to. For example, WA police prosecuted
several AW Act matters in 2019 relating to fauna.'®

Confusion about the correct method for reporting cruelty
may be exacerbated in areas where no RSPCA or DPIRD
Inspector is stationed. In this situation, concerns about
animal welfare (for example, dry seasonal conditions) may
be reported to the nearest government office, which may
be DPIRD, police, local government or some other office.
This situation may be difficult to prevent; however, there is
clearly a need for the correct approach to reporting to be
communicated to the public.

Accordingly, the Panel felt that DPIRD and the RSPCA should
increase efforts to educate stakeholders and the general
public about who is responsible for enforcing the AW Act and
how cruelty or other animal welfare issues should be reported
to authorities. The Panel also saw a need for Regulators to
establish a standardised approach to the management of
animal welfare in the case of a road accident.

RECOMMENDATION 31

The Panel recommends that DPIRD take
steps to clarify the role and responsibilities
of all organisations (including local
government and the RSPCA) in the
enforcement of the Animal Welfare Act
2002 and communicate this to stakeholders
and the public.

'8 Morton, R., Hebart, M. L., & Whittaker, A. L. (2020). Explaining the gap between the ambitious goals and practical reality of animal welfare law
enforcement: A review of the enforcement gap in Australia. Animals, 10(3), 482.

182 Submission 343.
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Inspectors do not enforce the
Animal Welfare Act 2002 in a
consistent manner

Stakeholders expressed concern that the involvement of
multiple organisations could lead to inefficient and inconsistent
approaches to enforcement of the AW Act.

As discussed in Chapter 8, the Panel considered that a
separate review should be undertaken to inquire specifically
into the effectiveness of the current investigative framework
under the AW Act and the benefits and disadvantages of any
alternatives to that framework.

Inspectors need to be able to
share information relevant to
animal welfare enforcement

This section deals with the sharing of information collected

by Inspectors of one organisation with those of another. For
example, a DPIRD Inspector should be able to access records
of all prohibition orders made under the AW Act, regardless of
which Regulator employed the Inspector who investigated the
matter giving rise to the prohibition order. Information sharing
has a number of benefits. In the regulatory context, information
sharing can improve efficiency and save resources by avoiding
the situation where multiple Regulators or Inspectors are
collecting the same information.'® In addition, information
sharing facilitates better outcomes by allowing Regulators to
access relevant information held by another organisation.

At a more general level, information sharing is also critical to
effective monitoring and evaluation of activities carried out
under legislation.'® An effective monitoring and evaluation
framework improves accountability and consistency in service
delivery, allows deficiencies and high risk areas to be identified,
and facilitates strategic decision-making to address those
deficiencies and high risk areas.'®

18
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reporting and information management mechanisms.

'8 Easton Review p 26.
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The benefits of information sharing in this context have been
raised in other jurisdictions. For example, the Select Committee
on Animal Cruelty Laws in NSW recently commented:

[lInformation sharing between the approved charitable
organisations and the police is both beneficial and
pertinent, given the likely link between the animal
cruelty offences and those individuals who may become
violent to other humans. Therefore, the committee
recommends that the NSW Government institute
greater information sharing links between the approved
charitable organisations and the police. The committee
notes evidence by some inquiry participants on risks to
inspectors in dealing with aggressive behaviour during
the completion of their investigations.'®

The Panel was informed that information sharing between
Regulators generally occurs on an ad hoc basis.'® There is

no system allowing Regulators to share precedents, legal
advice or ‘lessons learned’. RSPCA provides information about
its enforcement activities in its annual reports,'® but DPIRD,
DBCA, WA Police and local government authorities do not
provide similarly detailed information in their annual reports.
DPIRD and RSPCA Inspectors exchange some information
about the status of investigations and results of prosecutions
on a case by case basis. The Panel was informed that
information sharing is largely dependent on relationships
between individuals in the various organisations, but noted that
turnover of Inspectors tends to disrupt these relationships.

The Panel was also informed that there are legal obstacles to
sharing some information, particularly information obtained

by an Inspector under a power conferred by the AW Act.
Inspectors have an implied duty of confidentiality in respect of
such information.™ The AW Act does not displace this implied
duty because there is no specific authorisation in the AW Act to
disclose information.

The Panel considered that the AW Act should authorise
information sharing between Inspectors employed by different
Regulators for the purpose of administering and enforcing the
AW Act. Guidance should be taken from information sharing
provisions contained in other regulatory legislation.'®® Authority

Australian Government Information Management Office. (2009). National Government Information Sharing Strategy: Unlocking Government information assets

The Easton Review recommended the Department establish a monitoring and evaluation framework for animal welfare activities supported by appropriate

Select Committee on Animal Cruelty Laws in New South Wales. (2020). Animal cruelty laws in New South Wales. https://www.parliament.nsw.gov.au/

committees/listofcommittees/Pages/committee-details.aspx?pk=263#tab-reportsandgovernmentresponses (Select Committee on Animal Cruelty Laws in

NSW).
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funded by government.
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resources/1571725143-rspca-annual-report-2018-19final-web. pdf
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One exception to this general rule is that the RSPCA provides DPIRD with an annual project report outlining activities undertaken by the RSPCA that were

See, for example, Royal Society for the Prevention of Cruelty to Animals Western Australia. Annual Report 2018-19. https://www.rspcawa.asn.au/perch/

According to the principle enunciated in Johns v Australia Securities Commission (1993) 178 CLR 408, 423-4.
For example, the Fines, Penalties and Infringement Notices Enforcement Act 1994 (WA) s 10A; FRM Act s 250; Legal Profession Act 2008 (WA) s 533(1);

BC Act s 274; Greyhound Racing Act 2017 (NSW) s 90; Animal Care and Protection Act 2001 (Qld) s 215B.


https://www.parliament.nsw.gov.au/committees/listofcommittees/Pages/committee-details.aspx?pk=263#tab-reportsandgovernmentresponses
https://www.parliament.nsw.gov.au/committees/listofcommittees/Pages/committee-details.aspx?pk=263#tab-reportsandgovernmentresponses
https://www.rspcawa.asn.au/perch/resources/1571725143-rspca-annual-report-2018-19final-web.pdf
https://www.rspcawa.asn.au/perch/resources/1571725143-rspca-annual-report-2018-19final-web.pdf

to share information must be subject to appropriate limits
to avoid undue infringement of individuals’ privacy, and
information should only be shared to the extent that the
information is reasonably necessary to assist in the exercise
of Inspectors’ functions under the AW Act.

Standardised procedures should be developed to ensure
that information sharing occurs in a reliable, systematic
and appropriate manner. As discussed below, there is merit
in establishing a central register of enforcement action
undertaken by Inspectors.

RECOMMENDATION 32

The Panel recommends that a provision be
inserted into the Animal Welfare Act 2002
which provides that Inspectors employed
by different organisations can share
necessary information obtained in the
course of their duties.

The need for a centralised
collection of enforcement
information

Some of the Regulators informed the Panel that, other
than contacting other organisations directly, an Inspector
cannot find out if another Regulator has taken, or is
taking, enforcement action against a person of interest
for breaching animal welfare legislation. The sole means
of obtaining this information is if the action resulted in a
conviction recorded on the person’s criminal record.

Inspectors should have a complete record of enforcement
action taken against a person for purposes such as
sentencing in a prosecution or enforcing prohibition
orders. Further, Inspectors should be aware of any other
investigations or prosecutions underway in relation

to a person of interest, to ensure an offender is not
simultaneously investigated or prosecuted by Inspectors of
more than one organisation.

To improve the operational effectiveness of the AW Act, the
Panel recognised a need for all Inspectors and appropriately
authorised personnel to have access to a record of
enforcement activities conducted by Regulators. This could
be achieved by having a centralised database of information
(similar to that available to police officers) that Inspectors

can access. It is important to establish strict security
protocols in relation to persons accessing the database and
to ensure that it is properly managed and maintained.

RECOMMENDATION 33

The Panel recommends the creation of a
central register for recording all enforcement
activities, including official warnings,
infringement notices, and directions, and

the provision of access to that register for
all Inspectors and appropriately authorised
personnel.

Sharing of information
between Inspectors and
officials who administer
other legislation

Afurther issue relating to information sharing raised with the
Panel was the capacity of Inspectors to share information
with regulators who enforce legislation other than the

AW Act, where that information is relevant to the other
organisation’s regulatory activities.

For example, the Western Australian Veterinary Surgeons
Board (VSB) is the professional body responsible for
registering veterinarians and enforcing standards of
professional conduct. Matters dealt with by the VSB and
Inspectors sometimes overlap. For example, a report of
animal cruelty relating to an unqualified person performing
acts of veterinary surgery on an animal may also be a
contravention of the Veterinary Surgeons Act 1960.

Matters dealt with by Inspectors sometimes also overlap
with matters dealt with by wildlife officers under the BC Act.
For example, the killing of a kookaburra at a Perth tavern in
late 2019 resulted in a fine being issued under the BC Act
and also prompted an investigation under the AW Act.

In addition, there may be instances in which information
gathered by Inspectors is relevant to the enforcement

of interstate animal welfare legislation. For example, the
media recently reported that a Perth pet shop was selling
puppies suspected to have come from a puppy farm in NSW.
Cooperation between RSPCA WA and RSPCA NSW may
assist enforcement of either the AW Act or the Prevention

of Cruelty to Animals Act 1979 (NSW).
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DPIRD informed the Panel that the legal obstacles outlined
earlier in this chapter also apply to Inspectors sharing
information with external agencies (that is, agencies that
regulate legislation other than the AW Act). As stated above,
it would be necessary to amend the AW Act to facilitate
information sharing with agencies that administer legislation
other than the AW Act. Given the potential factual overlap
between matters dealt with by Inspectors and some other
agencies, the Panel supported amendment of the AW Act to
allow information sharing in certain circumstances, subject to
appropriate checks and balances.

The Panel noted that government would need to determine
an appropriate and lawful means by which information can
be accessed and shared between relevant organisations.
Information should only be shared to the extent that the
information is reasonably necessary to assist in the exercise
of a Regulator’s functions, and where appropriate checks and
balances are in place.

RECOMMENDATION 34

The Panel recommends that the Animal
Welfare Act 2002 be amended to allow
for the exchange of information between
relevant organisations where the
information ‘is, or is likely to be, relevant
to the regulatory functions’ of the other
organisation.



Framework for
Prosecutions

Background

A principal objective of the AW Act is to prohibit cruelty
to, and other inhumane and improper treatment of,
animals. An effective prosecutorial framework is central
to the achievement of this objective. TOR 4 related to how
compliance with the AW Act can be promoted, including
consideration by the Panel of the prosecutorial framework
and, if necessary, recommending appropriate legislative
amendments.

A number of deficiencies in the prosecutorial framework
have been identified by the Panel and the Review
participants. The lack of a central body to coordinate all
prosecutions conducted under the AW Act gives rise to
inefficiencies and inconsistencies, particularly given the
wide range of separate organisations that are empowered
to perform investigative functions under the AW Act. These
bodies will often also conduct their own prosecutions. Where
advice is needed it is sought from different sources which
has, on occasion, resulted in contradictory advice being
delivered in relation to the same issue.

The current structure also leads to strong perceptions

in industry and in the community of conflicts of interest,

and that it does not promote a cohesive approach to
prosecutions. There is a need to promote greater utilisation
of the AW Act to ensure that those who breach it are brought
to account, including in the courts, for their actions. Without
a centralised agency funded by the State to conduct all
prosecutions, however, the costs of conducting prosecutions
(including the court-ordered costs of an unsuccessful
prosecution) will often fall to be absorbed by the organisation
conducting the prosecution. Addressing these issues would
promote compliance with the AW Act, and achievement of its
objectives.

The Panel carefully considered other legislative amendments
that would promote the principle of general deterrence
within the community in order to achieve the objects of the
AW Act. For instance, unlike in other jurisdictions, the AW
Act does not presently include aggravated cruelty offences
for intentional acts which cause death or serious harm to an

191 AW Act s 82(1)(0).
192 AW Act s 35(1).

animal. The AW Act fails to distinguish in this way between
relatively minor breaches of the Act, and the egregious
actions of individuals or corporate entities engaged in high
level and/or systematic cruelty to animals. Creation of this
type of offence would have the capacity to better reflect
community expectations that acts of intentional cruelty of a
serious type should be subjected to a higher level of scrutiny
and punishment by the courts.

The other proposed legislative amendments comprise
changes to the time limit for commencing prosecutions;
changes to evidential disclosure requirements for both
prosecution and accused, which would increase the
efficiency and fairness of prosecutions; and the introduction
of available orders that would impose a lifetime ban on a
person from owning (or otherwise being in charge of) an
animal upon being convicted of an indictable cruelty offence,
unless the offender can demonstrate exceptional reasons for
why such an order should not be made.

Responsibility for conduct
and funding of prosecutions

Current framework for prosecutions

As discussed elsewhere, the organisations involved in the
enforcement of the AW Act are DPIRD, the RSPCA, DBCA,
local government authorities and WA Police. Inspectors
employed by each of these organisations are authorised to
commence prosecutions under the AW Act,'" although local
government Inspectors’ powers are limited to their local
government district.'%?

Regulators informed the Panel of their arrangements for
conduct of prosecutions.

In practice, police officers bring the largest number of
prosecutions under the AW Act, followed by RSPCA
Inspectors and DPIRD Inspectors. WA Police informed the
Panel, however, that its role in enforcing the AW Act is very
limited in practice and that police officers do not routinely
investigate animal welfare matters. Prosecutions are also

Animal Welfare Act 2002 (WA) Review 2020
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occasionally commenced by DBCA Inspectors with respect to
wildlife.'*® Representatives of local governments informed the
Panel that many local government Inspectors either never or
rarely commence prosecutions under the AW Act. Some of
the reasons for this include whether there is RSPCA support
that is accessible to the local government in the region, as
well as issues connected to funding, training, experience and
understanding. The City of Karratha is a notable exception, not
only proactively investigating breaches of the AW Act but also
often conducting its own prosecutions. This exception appears
to be due to the experience and interest of the Inspector
employed by this Shire.

The current arrangements for the preparation and assessment
of prosecution briefs and the management of prosecutions
differ between organisations.

DPIRD informed the Panel that on completion of an
investigation by a DPIRD Inspector a brief of evidence is

sent to the State Solicitor’s Office (SSO) for legal advice as
to the prospects of success of the proposed prosecution.

If the SSO advises that a prima facie case exists and there
are reasonable prospects of conviction, a DPIRD Inspector
may decide to commence the prosecution (provided the
prosecution is otherwise considered to be in the public
interest, based on factors set out in the Office of the Director
of Public Prosecutions for Western Australia (DPP) Statement
of Prosecution Policy and Guidelines).™* An SSO lawyer

then manages the prosecution and attends any required
court appearances, including the trial. If the prosecution is
unsuccessful, any costs ordered to be paid by the prosecution
to the acquitted person are funded by government (from the
Consolidated Account). If the prosecution is successful, any
fines are paid to the State’s Consolidated Account.'® This

is the case for all prosecutions unless prosecuted by a local
government Inspector, in which case the fines are paid to the
local government.'®

Given the RSPCA's charitable status, its Inspectors are in the
unique, or at least very rare, position of being authorised to
commence prosecutions.'®” The Panel was not aware of any
other non-government organisation in WA whose employees
perform such a role. The RSPCA Chief Inspector (or equivalent)
and in-house lawyer review any matter that is considered
appropriate for prosecution. The RSPCA also receives pro bono
assistance from solicitors and barristers, who provide advice
to the Chief Ingpector (or equivalent) and in-house lawyer, and
who may be asked to provide advice on the prospects of more
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complex prosecutions. The decision of whether to prosecute is
made in accordance with the RSPCA Compliance Enforcement
and Prosecution Policy (RSPCA Prosecution Policy), which

is designed to be consistent with the DPP Statement of
Prosecution Policy and Guidelines.

In terms of funding for prosecutions, the RSPCA receives

an annual government grant but the costs of inspectorial

and prosecutorial functions substantially exceed the grant
amount and are largely community funded.'® Unlike most
other prosecutions under State legislation, which are ordinarily
conducted by State prosecutors (including police prosecutors)
or barristers paid for by the State, prosecutions brought

by RSPCA are generally conducted by private barristers or
solicitors on a pro bono basis. While these solicitors and
barristers have varying levels of prosecutorial experience the
success rate of RSPCA prosecutions has been very high.

In the event that a prosecution is unsuccessful, RSPCA may be
ordered to pay the accused’s legal costs.' On the other hand,
if a prosecution conducted by the RSPCA is successful, the
RSPCA might recover some of its externally incurred costs but
does not receive and has not sought to receive any part of the
fine imposed;* the AW Act requires that this be credited to the
State’s Consolidated Account.

In terms of prosecutions conducted by the remaining
prosecuting authorities, DBCA uses its own legal officers to
manage its prosecutions, but transfers prosecutions to the
SSO if a matter proceeds to trial. The Panel understood that
prosecutions conducted by WA Police under the AW Act are
generally commenced alongside other concurrent offences,
such as assault in a family setting. WA Police advised these
prosecutions are generally managed by police prosecutors. As
with DPIRD prosecutions, DBCA and WA Police prosecutions
are wholly government funded.

With respect to prosecutions conducted by local government
Inspectors, representatives of local governments informed
the Panel that local governments bear the costs of those
prosecutions. As mentioned above, unlike with other
prosecuting authorities, fines imposed by a court for an AW
Act offence successfully prosecuted by a local government
Inspector are directly credited to the local government.

DBCA Inspectors have undertaken 1-2 prosecutions under the AW Act each year for the past 5 years: Submission 343.
Office of the Director of Public Prosecutions. (2018). Statement of Prosecution Policy and Guidelines 2018. https://www.dpp.wa.gov.au/_files/publications/

Royal Society for the Prevention of Cruelty to Animals Western Australia. Annual Report 2018-19. https://www.rspcawa.asn.au/perch/
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Concerns regarding the current framework

Stakeholders voiced a number of concerns regarding the
current arrangements for enforcement of the AW Act. The
concerns were commonly expressed by reference to DPIRD
or the RSPCA, but often apply equally to other prosecuting
authorities. The issues raised are discussed below.

Lack of consistent approach

The current arrangements result in some inconsistent
practices between organisations responsible for
prosecutions. Tthe Panel noted that on occasion DPIRD and
RSPCA receive conflicting legal advice from their respective
legal advisers and, being separate organisations, might not
become aware of the conflict for some time. This result

is unsatisfactory — there should be a consistent approach
to prosecutions. Moreover, the existence of multiple
prosecuting organisations results in inefficiencies; it is, for
example, inefficient for several legal opinions to be provided
on the same point to different authorities, particularly where
those opinions contain divergent views as to the application
of the law. There is also no sharing of ‘lessons learned’ from
prosecutions between the different organisations, which
hampers the development of expertise and the identification
of important issues in need of legal reform. As discussed

in Chapter 7, information is shared from time to time
(within legal bounds), but this is limited, and dependent
upon relationships between individuals in the different
organisations.

The Panel had concerns about the potential for inconsistent
practices and divergent views and noted that this could
contribute to a public perception that the law is enforced in
a haphazard manner. Consistency is important: the likelihood
of a person being prosecuted, and the approach to the
conduct of the prosecution, should not depend on the views
or resources of the particular prosecuting body.?"'

Inappropriate for a private organisation to bear
prosecution costs

Stakeholders also queried the appropriateness of the current
funding model for RSPCA prosecutions.?® The RSPCA
informed the Panel that, apart from the annual government
grant, the RSPCA bears the cost of prosecutions, including
fees for legal counsel (when not provided on a pro bono
basis), witness expenses (including costly expert reports and
testimony), filing fees and, if a prosecution is unsuccessful,
payment of the accused’s legal costs. RSPCA also meets

20

the cost of caring for any seized animals that relate to

the prosecution, which requires significant resources and
infrastructure in terms of veterinary costs, vehicles for
transportation, boarding facilities and staff trained in animal
care. All or part of the costs, such as the cost of caring for
seized animals, may be reimbursed under the AW Act.?®

The RSPCA has been fortunate to receive considerable
public support and pro bono assistance, but a regulator of
this kind of State legislation should not have to depend on
donations of time and money to fulfil its responsibilities.

Consistent with other areas of WA criminal law, it would
seem reasonable for the State to be responsible for the
conduct and funding of prosecutions under the AW Act,
and to ensure that funding is sufficient to meet community
expectations.?%

In the 2018-2019 financial year, the RSPCA recorded 6417
Inspector responses and conducted 10 prosecutions for
offences under the AW Act, and two civil forfeitures.?® The
RSPCA consistently has a very high prosecution success
rate. This might be attributed to high quality investigations
and the prosecutor’s sound advocacy. It could also suggest
that only the most clear-cut cases are commenced. By way
of comparison, the DPP aims to achieve convictions in at
least 50% of prosecutions that proceed to trial.?%

A recent review of the RSPCA Vic Inspectorate observed
‘[tThe RSPCA is not indemnified for costs in the event of a
failed prosecution and this situation no doubt weighs heavily
on deliberations about prosecution’ .’

[t is possible that, due to the burdensome costs of
conducting a prosecution and the risk of an adverse costs
order if a prosecution is unsuccessful, RSPCA Inspectors
might be reluctant to commence prosecutions that are

not highly likely to succeed. The large number of cruelty
complaints and limited funding available to employ
Inspectors may also be a factor. If Inspectors’ workloads
allow insufficient time to prepare briefs for prosecution, they
may decide to focus on preparing those that are most likely
to succeed.

The RSPCA informed the Panel that the relatively small
numbers of prosecutions reflect its focus on resolving cruelty
complaints by providing education and assistance to animal
owners, and that this leads Inspectors to generally limit
prosecutions to cases of serious animal mistreatment or to
where a person has not responded adequately to attempts
to improve the welfare of their animals.

Wooler, S. (2014). The independent review of prosecution activity of the Royal Society for the Prevention of Cruelty to Animals. Royal

Society for the Prevention of Cruelty to Animals (United Kingdom), p 13. https://www.rspca.org.uk/webContent/staticimages/Downloads/

WoolerReviewFinalSept2014.pdf
Submission 28; submission 261; submission 304; submission 307.
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Office of the Director of Public Prosecutions. (2019). Annual report 2018-19, p 16. https://www.dpp.wa.gov.au/_files/annual-reports/ODPP-Annual-

Comrie, N. (2016). Independent Review of the RSPCA Victoria Inspectorate — Final Report, p 55. https://www.rspcavic.org/documents/RSPCA
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These observations should not be read as in any way critical

of RSPCA. In light of the limitations it faces with funding, and
other inefficiencies referred to elsewhere in this Review, the
Panel considered it has more than satisfactorily undertaken the
many functions allocated to it in relation to the AW Act.

Animals Australia submitted that it would be fair and
reasonable for RSPCA to receive the proceeds of any fines
imposed as penalties under the AW Act in the cases it
prosecutes (as is the case for prosecutions conducted by

local government Inspectors).?°® An RSPCA Australia Position
Paper states ‘[if a] prosecution derives from an investigation
conducted by an inspector employed by the RSPCA or other
approved charitable organisation, a 50 per cent moiety of

any fine imposed should be directed to the RSPCA or other
approved charitable organisation’.?* The Panel noted that such
an approach was unlikely to resolve the funding issue, because
the costs of prosecutions, and related costs such as care for
seized animals, are likely to exceed any fine imposed.

DPIRD advised the Panel that it was difficult to provide a total
number of investigations carried out each year, based on
records kept to date and the organisational redesign, which
resulted in many changes to management arrangements.
DPIRD Inspectors conduct from one to seven prosecutions
each year.?'® Unlike the RSPCA, routine inspections of livestock
at aggregation points, such as saleyards, is a significant part
of a DPIRD Inspector’s role. In past years, some 300 — 400
such inspections were performed each year, accounting for a
significant percentage of the DPIRD Inspectors’ workload. The
adequacy of budget and staff resources available to DPIRD may
also be relevant (see Chapter 6).

The Panel noted that a relatively large number of DPIRD
officers are appointed as general Inspectors as compared with
a smaller number of Inspectors who are actively working in the
animal welfare regulation field. It is likely that all Inspectors,
whether employed by the RSPCA or DPIRD, deal with minor
incidents and ‘first time offenders’ by education rather than
enforcement action.

It is important that the bar for commencing prosecutions

is not set too high. Commencing only the clearest of cases
may prevent a worthy prosecution from occurring and hinder
the continuing evolution of our understanding of the AW

Act. Prosecutions which test the boundaries of the AW Act
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(whilst still having a reasonable prospect of success) are
critical to clarify the law and improve the prospects of future
convictions.?'

The WA DPP Statement of Prosecution Policy and Guidelines
provides an appropriate test for commencing and continuing a
prosecution, namely:

(@) there must be a prima facie case, meaning that the
available evidence appears on its initial assessment to
prove the offence that has been, or may be, charged; and

(b) the prosecution must be in the public interest. A
prosecution will not be in the public interest if it does not
have reasonable prospects of conviction. Other relevant
considerations include the age, health or vulnerability of
the victim or a witness, and the degree of culpability of the
accused.?'?

This policy should guide the commencement and conduct of
all prosecutions under the AW Act. In addition, the requirement
that there be ‘reasonable prospects of success’ should not

be applied with excessive caution; there must be reasonable
prospects, not almost certain prospects, of success. Further,
bringing only the prosecutions almost certain to succeed
inevitably means that fewer prosecutions are commenced,
which may reduce the deterrent effect of the AW Act. The
deterrent effect of a law depends on a wrongdoer believing
there is a realistic prospect that they will be caught and
convicted.?'® Since vigorous enforcement of the law is critical
to the prevention of crime,?'* it is essential that Regulators are
properly resourced.

Actual or perceived conflicts of interest

Some stakeholders also voiced concerns that one or both of
RSPCA and DPIRD have a conflict of interest in relation to
animal welfare regulation. The Panel did not receive sufficient
evidence to show that either organisation has in fact been
affected by a conflict of interest. However, perceived conflicts of
interest must be taken into account as justice must not only be
done but also be seen to be done.

Some stakeholders submitted that RSPCA'’s role in law
enforcement was inconsistent with its advocacy against
certain industry practices.?'s For example, the RSPCA national
office have criticised the keeping of chickens in conventional
(‘battery’) cages.?'® Some stakeholders considered that the

Royal Society for the Prevention of Cruelty to Animals Australia. (2012). Position Paper H1 — Animal Welfare Legislation [16.1].

https://kb.rspca.org.au/wp-content/uploads/2019/01/PP-H1-Animal-Welfare-Legislation.pdf
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reliance of the RSPCA on donations could compromise its
independence and lead to actual or perceived conflicts of
interest.?”

In relation to prosecutions, the RSPCA Prosecution Policy
states ‘RSPCA WA will not consider issues such as media
impact or the ability to promote the Society through
prosecutions’ and ‘[i]t will, at all times, act impartially and in
the public interest’. Further, while the lawyers who conduct
RSPCA prosecutions are not government prosecutors, any
lawyers conducting a prosecution in WA must comply with
the prosecutor’s duties detailed in rule 44 of the Legal
Profession Conduct Rules 2010 (WA). The rule requires,
amongst other things, that a prosecutor ‘seek to have the
whole of the relevant evidence placed before the court in
an impartial and intelligible manner’. In light of stakeholder
feedback to the Panel, it appears these policies and rules
have not overcome the perception held by some Review
participants about the impartiality of the RSPCA.

DPIRD has a strong focus on industry and regional
development and some participants submitted that
regulation of animal welfare is in direct conflict with DPIRD’s
role as a supporter and promoter of the animal agriculture
industry.?'®

The potential conflict facing Departments of Agriculture as
regulators of animal welfare has been discussed in both
public and academic domains for some time.?'® Goodfellow
suggests that this conflict of interest has led Departments
of Agriculture to support animal welfare measures only to
the extent they contribute to industry productivity. If, on

the other hand, a proposed welfare measure correlates
negatively with productivity, it is ‘dismissed or severely
compromised’.>® A recent report commissioned by the
Federal Government found that ‘distrust of the industry and
government regarding animal welfare [brought] into question
the effectiveness of current regulation’, and that some
participants mentioned that a conflict of interest existed
because the body responsible for promoting and supporting
industry growth was also responsible for regulating animal
welfare standards.?*' As one stakeholder participating in
this Review observed, diminished public confidence can
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give rise to an escalation in activist strategies as members
of the public lose faith in authorities’ ability to enforce the
law.??? In contrast, other Review participants suggested that
the progression of agricultural industries goes hand-in-hand
with improvements in animal welfare, and that DPIRD’s
expertise (at least with respect to livestock) allows more
effective and efficient regulation.??

This issue was recently raised with the Select Committee
on Animal Cruelty Laws in NSW. The Select Committee
weighed the competing views and ultimately recommended
that, given the Department of Primary Industries’ role in
supporting agricultural industries, the NSW Government
should move responsibility for animal welfare matters out of
the Department of Primary Industries to avoid any conflicts
of interest.?**

Although DPIRD Inspectors are currently guided by SSO
advice when deciding whether or not to commence a
prosecution, and there is no reason to consider that SSO has
any conflict of interest, submissions received by the Panel
confirm that community members remain concerned about
possible bias or political influence over the DPIRD Inspectors’
decisions to prosecute. These concerns might only be
alleviated by shifting the ultimate decision to prosecute from
a DPIRD Inspector to an independent authority (accepting,

as discussed below, that independence in the investigative
framework would also be required to completely alleviate
this concern, given that Inspectors would have control over
whether or not to send a brief to the prosecuting authority in
the first place).

The Panel considered that concerns regarding actual

or perceived conflicts of interest should be addressed.
Prosecuting organisations must be equipped to resist the
pressures of interest groups and the fickleness of public
opinion, whilst remaining responsive and sensitive to the
public interest.??> Enforcement of the law, and community
confidence in that enforcement, will be impaired until the
regulator is, and is seen to be, independent and impartial.

Submission 327; Select Committee on Animal Cruelty Laws in NSW, Finding 2. See also the discussion in House of Commons — Environment,

Food and Rural Affairs Committee. (2016). Animal welfare in England: domestic pets. https://publications.parliament.uk/pa/cm201617/cmselect/

cmenvfru/117/117.pdf
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Alternative framework: an independent statutory
prosecution authority

Stakeholders expressed a range of views regarding the way
forward for enforcement of the AW Act. Some proposed that an
independent office for animal welfare be created to administer
and enforce the AW Act?®® and others suggested that the
prosecutorial function be moved to a new independent agency
or to a different existing agency, or be managed solely by the
RSPCA.??" At the public forums, many stakeholders agreed
that prosecutions under the AW Act should be managed by

an independent body to overcome the problem of ‘regulatory
capture’. The conferral of advisory functions (as opposed to
enforcement functions) on an independent bodly is discussed in
Chapter 10, which recommends the establishment of an Animal
Welfare Advisory Committee (AWAC).

DPIRD informed the Panel about the arrangements in other
Australian jurisdictions, some of which feature, or may soon
feature, specialist animal welfare prosecutors or a central
prosecuting agency:

e Inthe ACT, all prosecutions commenced under the Animal
Welfare Act 1992 (ACT) are assessed and conducted by
the Office of the Director of Public Prosecutions.

e |nVictoria, an independent review of the RSPCA Vic
Inspectorate in 2016 resulted in a proposal to place a
legally qualified prosecutor within the Police Prosecutions
Unit. The prosecutor was to be responsible for all
Prevention of Cruelty to Animals Act 1986 (Vic) matters
initiated by the RSPCA Vic Inspectorate that came before
the Magistrates Court in Vic. The Panel understood that
this proposal did not eventuate but that RSPCA Vic has
employed a legally qualified prosecutor who conducts
most of their prosecutions.

e The Select Committee on Animal Cruelty Laws in NSW
recently recommended that the NSW Government
‘establish and fully fund a specialist unit within the NSW
Police Force to investigate and prosecute animal cruelty
offences’.??® At the time of writing this Report, the NSW
Government had not responded to this recommendation.

Internationally, the Animal Welfare Institute reports that, as at
2018, numerous district attorneys’ offices in the United States
of America have created specialised animal cruelty units to
prosecute animal cruelty crimes.??® At state level, the Office

of the Attorney General for Virginia has a specialist animal law
unit ‘designed to help assist with the prosecution of violations
of the Commonwealth’s animal fighting, abuse, neglect and
other animal-related criminal laws and advise on legal matters
relating to animals’. >
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The Panel considered that the issues raised by Review
participants could be at least partially resolved by the creation
of an independent statutory prosecuting authority. The authority
would comprise legal practitioners and suitable support staff,
and it would be responsible for conducting all prosecutions
under the AW Act. The authority would also be responsible

for assessing briefs of evidence prepared by Inspectors and
determining whether a proposed prosecution ought to proceed.
Similar to the DPP, the authority should have the discretion to
brief external barristers where the prosecution workload cannot
be met by the authority’s own legal practitioners. Funding of the
legal services for prosecutions should be entirely provided by
government,

The concerns expressed with respect to the RSPCA and
DPIRD’s perceived lack of impartiality could be largely
addressed by the creation of this independent authority. While
RSPCA and DPIRD would continue to conduct investigations,
the decision to prosecute would ultimately be made by an
independent authority. Independent criminal prosecuting
agencies were formed in Australia for this exact purpose.?'
There was a recognition that it was in everybody’s interest,
including that of politicians, for a person independent of the
political process to be responsible for what are often ‘very
difficult and contentious decisions’.?*

Provided the authority was adequately funded, its creation
would help to ensure that concerns about the cost of a
prosecution would not be given undue weight. Rather,

the decision would be made by reference to the central
considerations of whether the case has reasonable prospects
of success (not guaranteed success), and whether it is
otherwise in the public interest to commence the prosecution.

The creation of an independent prosecuting authority would
also facilitate the collation of legal advices, relevant cases

and other materials for use in prosecutions, which would in
turn improve the knowledge and efficiency of prosecutors.
Unlike police prosecutors or pro bono lawyers, who conduct
prosecutions under the AW Act whilst also undertaking a range
of prosecutions under other legislation, the prosecutors of the
authority would develop specialist expertise in prosecutions
under the AW Act. Development of such expertise may result
in an increased number of prosecutions whilst maintaining

a suitably high rate of conviction. The authority should also

be responsible for creating and maintaining a register of
prosecutions and court orders to ensure the authority and
investigators are aware of any relevant previous convictions or
court orders.

Submission 91; pro forma 3 (submissions 79-87, 90, 93, 180, 238, 259, 277, 281-283, 285-287, 290, 295, 297, 301, 305-306, 319, 337);

submission 278; submission 304; submission 307; submission 308; submission 311; submission 326; submission 332.
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Submission 26; submission 27; submission 91; submission 313.

2% Select Committee on Animal Cruelty Laws in NSW p xii.
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Animal Welfare Institute. (2018). Law enforcement agencies ramp up efforts to address animal cruelty. https://awionline.org/awi-quarterly/spring-2018/law-
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In addition to conducting prosecutions, the independent
prosecuting authority would be available to provide legal
advice to investigating organisations. This would both
simplify the process of obtaining advice and ensure that
investigating organisations do not receive inconsistent legal
advice, leading to more cohesive enforcement of the AW Act.

In exploring alternative prosecutorial frameworks, the
Panel directly consulted with all organisations affected by
this potential change, including the RSPCA, WA Police,
DPIRD, DBCA and local government. WA Police informed
the Panel that it would support the creation of a centralised
prosecuting authority to deal with animal welfare matters.

The RSPCA expressed some reservations about the creation
of an independent prosecuting authority. Its concerns
included:

(@ Whether the independent agency would be adequately
funded and the extent of any cost savings. This
included the fact that the RSPCA receives considerable
assistance from barristers who provide their services on
a pro bono basis.

(b) The lengthy time required to complete prosecutions,
which is affected by delays in the court system or by
accused persons who seek adjournments or otherwise
delay the court process, will not be remedied by the
creation of an independent prosecuting authority.

RECOMMENDATION 35

RSPCA, however, indicated it could support such a proposal
if it could be clearly demonstrated to improve the welfare of
animals in WA, and if legislation was enacted to ensure the
ongoing operation of such an authority.

DPIRD, DBCA and local government representatives did not
raise specific concerns about this proposal with the Panel.

The Panel considered that the government should consider
the question of funding as part of the process of deciding
whether to establish an independent prosecuting authority.

If the recommendation to establish an independent
prosecuting authority is accepted by government, additional,
specific consultation with DPIRD and the RSPCA on
appropriate arrangements, including the provision of
resources to the authority, will be required. The Panel

also noted that the management of issues related to

the prosecutorial functions, such as caring for seized
animals and enforcing court orders, would require careful
consideration.

The Panel recommends that an independent statutory prosecutorial authority be established by

legislation. This entity is to:
e  be created by statute;

e conduct all prosecutions under the Animal Welfare Act 2002;

e pe composed of lawyers who are able to conduct prosecutions under the Animal Welfare

Act 2002; and
e  pe funded by government,

Animal Welfare Act 2002 (WA) Review 2020
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A separate review of the investigative framework

If accepted by government, the establishment of an
independent prosecuting authority will very likely improve
investigations by acting as a centralised and informative source
of legal advice and guidance for Inspectors. However, the Panel
acknowledged that the current investigative framework also
requires some attention.

The concerns described above regarding perceived conflicts

of interest, lack of consistent approach and funding issues
apply equally to the investigative framework. The large number
of separate organisations with investigative functions and

the lack of centralised training and communication between
organisations exacerbates these problems. The creation

of an independent prosecuting authority will resolve these
problems insofar as they apply to the prosecution process,

but will not address them to the extent that they apply to the
investigative process, and an independent prosecuting authority
will be limited by the briefs of evidence it receives. Given that
decisions as to which cruelty complaints to investigate and
which briefs to forward to a prosecuting authority are made by
Inspectors at the investigative stage, it is critical that Inspectors
are well-funded and competent investigators.

As discussed in Chapter 6, enforcement of the AW Act is a
public responsibility and must be funded accordingly. The
question as to who should investigate breaches of animal
welfare laws requires careful consideration and extensive
consultation, however, since animal welfare investigation is
‘multi-faceted, risky and challenging work that should be
undertaken by experts’.?* Inspectors must be equipped with
knowledge of investigative techniques whilst also having
knowledge of the welfare requirements of various animal
species. The training of Inspectors is discussed in Chapter 6.
Inspectors must also be equipped to enter situations which
are sometimes confronting and/or dangerous.?** Careful
consideration should be given to whether multiple organisations
should be involved in the enforcement of the AW Act and, if so,
how that can best be managed.

Frameworks developed in other jurisdictions will be informative.
For instance, the New York Police Department (NYPD) has an
Animal Cruelty Investigation Squad, which is a specialised
police unit with sole responsibility for investigating incidents of
suspected animal abuse or neglect.?* The squad is assisted by
the American Society for the Prevention of Cruelty to Animals,
which concentrates its efforts on caring for seized animals and
providing other support to the NYPD, such as expert advice and
forensic evaluations by veterinarians. 2%
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The Panel also recommended that consideration be given

to whether a single independent authority would provide the
most appropriate and efficient means for administering and
regulating animal welfare in WA. The existence of such a body
may be more effective and efficient than the current model of
multiple investigative agencies, a separate prosecuting agency
and (proposed) separate advisory body (see Chapter 10). It
would also address concerns relating to conflicts of interest.

The Select Committee on Animal Cruelty Laws in NSW recently
recommended that the NSW Government establish ‘an
independent statutory body, the Independent Office of Animal
Protection’ to oversee the animal welfare framework and ‘that
the NSW Government consult stakeholders on the appropriate
functions of the new body’.?" The Select Committee explained:

A new, statutory agency — the Independent Office of Animal
Welfare — to oversee the animal welfare framework, and

in particular the compliance and enforcement functions

of the ACOs [Approved Charitable Organisations], would

go a long way to ensuring appropriate scrutiny of the

ACOs and other relevant agencies. This new agency would
address concerns about potential conflicts of interest
within the ACOs, and indeed the Department of Primary
Industries, and be a mechanism for far greater scrutiny and
transparency of their operations. .. 2%

The Panel was of the view that until a separate review could be
conducted, the existing investigative structure could continue
and would be assisted by additional funding and the creation of
an independent prosecution agency.

RECOMMENDATION 36

The Panel recommends that a separate review
be undertaken to inquire specifically into

the effectiveness of the current investigative
framework under the Animal Welfare Act 2002
and the benefits and disadvantages of any
alternatives to that framework.

Coulter, K. (2019, March 26). Why animal cruelty should become a matter for dedicated police units. The Conversation. https://theconversation.com/why-
animal-cruelty-should-become-a-matter-for-dedicated-police-units-114158

See, for example, McNeill, H. (2017, April 11). RSPCA inspector ‘assaulted’ during animal cruelty investigation. WA Today. https://www.watoday.com.au/

national/western-australia/rscpa-inspector-assaulted-during-animal-cruelty-investigation-20170411-gvizlg.html

23

&
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Select Committee on Animal Cruelty Laws in NSW, Recommendation 14.
Select Committee on Animal Cruelty Laws in NSW [4.61].
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Payment of costs for unsuccessful prosecutions

Irrespective of whether an independent prosecuting authority
is established, the Panel considered that, for the reasons
described above, all costs orders in prosecutions under

the AW Act should be paid by government (irrespective of
which authority commenced the prosecution). This change
can be achieved by an amendment to the AW Act or, if

an independent prosecution authority is established, by
providing in the Act that establishes that authority for the
payment of costs from the Consolidated Account.

RECOMMENDATION 37

The Panel recommends that WA
legislation provide that all costs (including
disbursements) ordered to be paid by the
prosecutor in a matter brought under the
Animal Welfare Act 2002 be paid from the
Consolidated Revenue Fund.

Classification of offences

Animal cruelty is classified as a simple offence

In WA, there are two main kinds of offences: indictable
offences and simple offences.?® Simple offences are
regarded as less serious offences than indictable offences
and are dealt with in the Magistrates Court; they cannot
be transferred to the District Court or Supreme Court.?4
Indictable offences carry higher penalties than simple
offences and they must be tried in the District Court or
Supreme Court unless the offence provision also provides
for a summary conviction penalty. In that case the offence
is known as an ‘either way’ offence and can be dealt with in
either the Magistrates Court (as a simple offence) or in the
District Court (on indictment).

All offences under the AW Act, including animal cruelty,

are simple offences. Accordingly, even the most serious
cases of deliberate, malicious cruelty to an animal, or large
scale animal abuse cases, are dealt with in the Magistrates
Court. This may give rise to a perception in the community
that even the most heinous animal cruelty offences are not
regarded as serious offences.
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Interpretation Act 1984 (WA) s 67(1).
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A number of stakeholders supported the introduction of
indictable cruelty offences with higher available penalties.
Suggestions included that indictable offences would be
appropriate in cases of animal cruelty committed with
recklessness or intention that cause serious harm to, or
death of, the animal; in cases where large-scale or systemic
cruelty has occurred (such as organised dog fighting); and
in cases where the accused is a business or corporation.?*!
Harsher penalties were also supported for repeat offenders
and offences against police animals.?#

All Australian jurisdictions except WA have introduced
aggravated animal cruelty offences (or similar) to address
the most serious cases of cruelty. These aggravated animal
cruelty offences generally require proof that the accused’s
conduct resulted in specified types of serious harm to, or the
death of, an animal, and that the accused intended, or was
reckless in relation to, that result. The types of serious harm
captured by aggravated cruelty offences include deformity
or serious disablement,** harm endangering the life of the
animal,?** injury or disease so severe that it would be cruel
to keep the animal alive,>*® and serious and protracted
impairment of a physical or mental function.?* The
legislation sometimes also provides that, if the aggravated
cruelty offence is not proved but the court is satisfied that
the lesser offence of animal cruelty is established, the
accused may be convicted of the lesser offence.

Of these aggravated animal cruelty offences, the ACT, NSW,
Qld, Tas and SA offences are indictable offences, with some
able to be tried summarily in specified circumstances. The
aggravated cruelty offence in the Animal Protection Act
2018 (NT), which is expected to come into effect in late
2020, will also be an indictable offence.

In 2016, the Select Committee into the Operations of RSPCA
recommended the AW Act be amended to provide for
indictable aggravated cruelty offences.?*

Creation of indictable or either-way offences for
serious animal cruelty offending

The Panel considered that the AW Act should include an
indictable aggravated cruelty offence for acts of cruelty that
are committed intentionally (or recklessly, if the accused is
a corporation) and which result in, or which are capable of
resulting in, serious harm or death to the animal. Further
consideration will need to be given to what types of

serious harm should fall within the scope of the indictable
aggravated cruelty offences. Guidance may be taken from
the types of harm covered by aggravated cruelty offences in
other jurisdictions.
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Animal Welfare Act 1993 (Tas) s 9(1)(b).
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Magistrates Court of Western Australia. (2020). Criminal Matters. https://www.magistratescourt.wa.gov.au/C/criminal_matters_print.aspx

See, for example, submission 26; submission 307; Consultation Summary Report - Public Forums.

Consultation Summary Report — Public Consultation pp 11-12; submission 261.

Prevention of Cruelty to Animals Act 1979 (NSW) s 4(3); Prevention of Cruelty to Animals Act 1986 (Vic) s 10(1); Animal Welfare Act 1993 (Tas) s 9(1)(a).

Prevention of Cruelty to Animals Act 1979 (NSW) s 4(3); Animal Welfare Act 1999 (NT) s 10(2)(b).
Animal Welfare Act 1999 (NT) s 10(2)(c); see also Animal Welfare Act 1993 (Tas) s 9(1)(c) (‘longstanding injury’).
Report of the Select Committee into the Operations of the RSPCA, Recommendation 3.
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To distinguish between the seriousness of conduct that causes
harm to one animal as opposed to conduct that causes large-
scale suffering (for example, failing to provide adequate feed

to one animal versus a herd of cattle), the AW Act should also
include an indictable offence for harm that is intentionally or
recklessly caused to a large number of animals even where the
resultant harm to each individual animal may not be individually
described as ‘serious harm’.

RECOMMENDATION 38

The Panel considered that indictable offence provisions should
impose significantly higher penalties than the existing penalty
for being cruel to an animal contrary to s 19(1) of the AW

Act. The offence provisions should also contain a fallback
provision similar to that in s 13(4) of the Animal Welfare Act
1985 (SA): a person who is proved to have committed a cruelty
offence should not escape responsibility for his or her actions
simply because the additional elements (such as intention to
do the act) were not able to be proved beyond a reasonable
doubt in court. The maximum penalty for these indictable
offences should be significantly higher than the current simple
offence penalty for breaching s 19(1) of the AW Act. A term

of imprisonment should be an available sentencing option for
individuals convicted of any of these indictable offences.

The Panel recommends the Animal Welfare Act 2002 be amended to include indictable aggravated

cruelty offences for acts of cruelty that:

(a) If committed by an individual, are committed intentionally and which do in fact result in, or
which are capable of resulting in, serious harm to, or death of, the animal.

(b) If committed by a corporation, are committed intentionally or recklessly and which do in fact
result in, or which are capable of resulting in, serious harm to, or death of, the animal.

(c) Impact adversely upon a large number of animals, even where the resultant harm to each
individual animal may not be individually be described as ‘serious harm’.



Time limit for commencing
prosecutions

Another issue considered by the Panel was the time limit
(also known as the limitation period) for commencing

a prosecution. Section 82 of the AW Act provides that
prosecutions must be commenced within two years of the
date the offence was allegedly committed.

Evidence of an offence under the AW Act is sometimes
discovered by or reported to authorities after this limitation
period has elapsed or with insufficient time to conduct an
investigation before its expiry.2#® A number of WA statutes
address this issue by providing limitation periods which

start to run at the time evidence of the alleged offence first
came to the attention of a person authorised to commence a
prosecution under the statute.?* For example, s 233 of the
BC Act provides:

(1) A prosecution for an offence under this Act must be
commenced within 3 years after the day on which the
offence is alleged to have been committed.

(2) Despite subsection (1), if a prosecution notice alleging
an offence under this Act specifies the day on which
evidence of the alleged offence first came to the
attention of a person who has authority to commence
the prosecution —

(@) the prosecution may be commenced within 3 years
after that day; and

(b) the prosecution notice need not contain particulars
of the day on which the offence is alleged to have
been committed.

(3) The day on which evidence first came to the attention
of a person who has authority to commence the
prosecution is, in the absence of proof to the contrary,
the day specified in the prosecution notice.

The Panel considered that a similar approach should be
adopted in the AW Act. It strikes an appropriate balance
between competing factors, such as the need to encourage
prompt enforcement of the law as against the public interest
in ensuring unlawful acts are punished.?®
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The Panel recommends the Animal Welfare
Act 2002 allow for the prosecution of an
offence to be commenced within two years
after the day on which evidence of the
alleged offence first came to the attention of
a person authorised to institute a prosecution
under the Animal Welfare Act 2002.

Disclosure of evidence

In WA, statutory obligations to disclose evidence to the
opposing party in a prosecution and by the defence are
primarily governed by the Criminal Procedure Act 2004

(CP Act). Under the CP Act, a court may order a prosecutor to
disclose to an accused evidence relevant to the prosecution
of a simple offence before trial (such as witness statements
and any evidence that may assist the accused’s defence).?!
This process is known as prosecution disclosure and serves
multiple purposes, including:

(@) ensuring the accused is aware of the case that may be
made against him/her at trial;

(b) enabling the prosecution and accused to resolve
non-contentious issues in advance of the trial (such
as agreeing certain facts relevant to the case), which
ensures more efficient use of court time; and

(c) encouraging the resolution of cases, including where
appropriate the entering of guilty pleas at an early stage
in the proceedings.?%?

In addition to disclosure obligations imposed under the CP
Act, prosecutors are also subject to a common law obligation
to disclose relevant evidence to the accused.?®

On the other hand, in prosecutions of simple offences a

court is not able to order an accused to disclose evidence to
the prosecutor, unless the simple offence is classified as a
‘listed simple offence’.? Listed simple offences are set out in
Schedule 4 of the Criminal Procedure Regulations 2005 and
include (amongst other things) any simple offence under the BC
Act, Environmental Protection Act 1986 and FRM Act. Despite
being of a similar kind to this legislation, an AW Act simple
offence is not currently included as a listed simple offence.

See, for example, Fowler, C. (2020, February 17). Investigation into WA animal cruelty allegations aired on Israeli TV ends with no charges. ABC Rural.

https://www.abc.net.au/news/rural/2020-02-17/wa-cattle-station-cruelty-footage-probe-closed-no-charges/11963910
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Adoption Act 1994 (WA) s 128; BC Act 2016 s 233; BAM Act s 105; Contaminated Sites Act 2003 (WA) s 85; Environmental Protection Act 1986 (WA)

s 114A; Medicines and Poisons Act 2014 (WA) s 123; Swan and Canning Rivers Management Act 2006 (WA) s 120; Waste Avoidance and Resource

Recovery Act 2007 (WA) s 87; Water Services Act 2012 (WA) s 192.

20 Qchoa, T., & Witstrich, A. (1997). The puzzling purposes of statutes of limitation. Pacific Law Journal 28, 453.
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Director of Public Prosecutions. (1991). Prosecution Policy and Guidelines of the Director of Public Prosecutions New South Wales, p 17.

Available at https://www.childabuseroyalcommission.gov.au/sites/default/files/EXH.015.034.0018.pdf
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If an offence is a ‘listed simple offence’, the court has a
discretion to order an accused to disclose a limited set of
evidence to the prosecution (not all of the evidence the accused
might choose to rely on). In particular, if the court makes an
order for accused disclosure, the accused is only required

to disclose to the prosecutor any alibi evidence, any expert
evidence, written notice of factual elements of the offence that
the accused may argue the prosecution cannot prove, and
written notice of any objections to evidence and the grounds for
the objection.®

This type of limited disclosure appropriately balances the
overriding objective of the criminal justice system (being the
pursuit of truth) with the fact that an accused, particularly
an individual, may have more limited access to legal
representation and other resources than the prosecutor.?
Further, by requiring the accused to identify what will be in
dispute (for instance, that the defence case will be that the
prosecution cannot prove the animal suffered harm), it also
removes the inefficiencies of the prosecution anticipating,
investigating and disproving matters at trial which are not truly
in dispute.?’

Prosecutions under the AW Act are often complex and
generally involve expert evidence from witnesses such as
veterinarians. Accordingly, providing a court with a discretion
to order accused disclosure would assist the efficient and fair
determination of such cases (as is presently done for cases
under similar legislation such as the BC Act).

With respect to prosecution disclosure, the effect of an AW
Act offence becoming a listed simple offence is that, rather
than the statutory obligation to provide disclosure only arising
if a court makes an order requiring it, the obligation will
automatically arise at the time the accused pleads not guilty.
Accordingly, accused persons will automatically have the
benefit of a clear, statutory entitlement to the disclosure of the
evidence relevant to the prosecution.

The Panel was not made aware of any reason for simple
offences under the AW Act not being included in Schedule 4
of the Criminal Procedure Regulations 2005 and considered
that their omission may have been a mere oversight. The

AW Act contains simple offences of a broadly similar type to
those already included in Schedule 4 (such as BC Act simple
offences) and their classification as listed simple offences
would promote the fair and efficient resolution of prosecutions
under the AW Act. Accordingly, the Panel considered that
offences under the AW Act should be added to Schedule 4 of
the Criminal Procedure Regulations 2005.

26

&

CP Acts 62(4).

25

S

https://www.lrc.justice.wa.gov.au/ files/P92_FR.pdf

25

g

https://www.Irc.justice.wa.gov.au/_files/P92_FR.pdf
AW Act ss 55(1)-(2)(a).
AW Act s 3(2)(a).

25

@

25

)

26

3

RECOMMENDATION 40

The Panel recommends that a simple offence
under the Animal Welfare Act 2002 be added
to Schedule 4 of the Criminal Procedure
Regulations 2005.

Prohibition orders

Background

Issues relevant to the seizure and forfeiture of animals are
discussed in Chapter 5. Prohibition orders are relevant to
seizure and forfeiture.

A court may make orders convicting a person of an offence
under the AW Act and, upon conviction, a ‘prohibition order’,
which forbids the offender from being in charge of, or having
contact with, a specified animal or animals in general either
absolutely or unless specified conditions are met. A court may
make a prohibition order if the court considers such an order
is appropriate to protect the welfare, safety and health of an
animal, a group of animals or animals in general.?*® The court
determines the duration of the order, which may be permanent.

Prohibition orders are critical to achieving the AW Act’s

objective of protecting the welfare of animals.?>® While fines will
discourage wrongdoing, prohibition orders are a more direct
means of preventing harm to animals or regulating the care

of animals owned by offenders. For example, a conditional
prohibition order might limit the animals a person can own to a
manageable number if he/she has previously failed to care for

a larger number. Further, unlike fines, prohibition orders do not
face the possible issue of being seen by those who use animals
for commercial purposes as simply the cost of doing business.?®

Stakeholders raised with the Panel two issues related to
prohibition orders: that some serious instances of cruelty
should trigger lifetime prohibition orders, and that the AW

Act does not currently allow for the enforcement of similar
orders made in other Australian jurisdictions. These issues are
discussed on the following page.

Law Reform Commission of Western Australia. (1999). Project 92 — Review of the criminal and civil justice system in Western Australia, [24.16]-[24.17).

Law Reform Commission of Western Australia. (1999). Project 92 — Review of the criminal and civil justice system in Western Australia, [24.18].

Australian Competition & Consumer Commission. (2018). Consumer law penalties set to increase. https://www.accc.gov.au/media-release/consumer-law-

penalties-set-to-increase; Henning, P. J. (2015, May 20). Guilty pleas and heavy fines seem to be cost of business for Wall St. The New York Times. https:/
www.nytimes.com/2015/05/21/business/dealbook/quilty-pleas-and-heavy-fines-seem-to-be-cost-of-business-for-wall-st.html
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Permanent prohibition orders for indictable
offences

Some stakeholders submitted that persons found guilty of
mistreating or otherwise being cruel to animals in their care
should be permanently banned from owning or caring for an
animal.?’

The Animal Welfare Act 1992 (ACT) provides for a
permanent prohibition order to be made if a person has
been convicted of aggravated cruelty and the court believes
that it is reasonably likely the person will commit another
animal welfare offence if the person were to own, keep,
care for, or control an animal.?®? The Act provides for the
person subject to the order to apply to set aside the order.
When determining the application the court must consider
factors such as any relevant rehabilitation or remedial action
undertaken by the person.?

The Panel did not consider that a permanent prohibition
order should be made upon every conviction for animal
cruelty. Where an offender has been convicted of a
particularly serious instance of cruelty to one or more
animals or to a large number of animals, however, the
community would expect that the offender would not be
entrusted with the ownership and care of animals in the
future except in exceptional circumstances. As these
particularly serious instances of cruelty should be dealt with
as indictable offences (as recommended above), it would
often be appropriate for a permanent prohibition order to be
made upon conviction for an indictable cruelty offence.

As the circumstances of offenders and the crimes
committed will inevitably vary, permanent prohibition orders
might not be appropriate in all cases where a person
commits an indictable offence. Accordingly, in the case

of indictable offences, a court should have the discretion

to not make a permanent prohibition order if an offender
demonstrates exceptional reasons why such an order should
not be made. In addition, given an offender’s circumstances
will change with time, it may be appropriate for the AW Act
to provide for an offender to apply to a court for review of
the order after a specified period (for example, 10 years).?s

In summary, the Panel considered that where a person or
corporation is convicted of an indictable offence under the
AW Act, the AW Act should provide that a court must impose
upon the person or corporation a lifetime prohibition order in
relation to being in control of any animal unless the accused
is able to persuade the court to the contrary. The accused
should bear the onus of satisfying the court that there are
exceptional reasons why such an order ought not be made.

The Panel suggested that consideration be given to making
the decision reviewable once sufficient time has passed
since the order was made.
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Animal Welfare Act 1992 (ACT) s 101A.
Animal Welfare Act 1992 (ACT) s 101B.
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RECOMMENDATION 41

The Panel recommends that, where an
individual or corporation is convicted of an
indictable offence, a permanent prohibition
order be required to be made unless the
accused can demonstrate exceptional reasons
why such an order should not be made.

Recognition of interstate prohibition orders

The current provisions on prohibition orders do not allow

for the enforcement of equivalent orders made by other
jurisdictions. Recognition in WA of such orders would ensure
that the movement of a person into the State would not
allow a person to circumvent an order made in another
jurisdiction. The Panel was informed regarding a recent
scenario where a dog breeder pleaded guilty to animal
welfare offences in Vic and was prohibited from owning
animals for nine years. The breeder moved to SA, where the
order did not have effect, and continued to breed dogs. The
breeder is alleged to have since committed further animal
welfare offences, this time under the Animal Welfare Act
1985 (SA).*®* If the breeder was to move to WA, it would not
currently be possible to enforce the prohibition order made
in Vic or any prohibition order that might be made in SA.

Victoria’s Prevention of Cruelty to Animals Act 1986,
Tasmania’s Animal Welfare Act 1993 and NSW’s Prevention
of Cruelty to Animals Act 1979 have addressed this

issue by providing for the recognition and enforcement of
prohibition orders made under corresponding laws of other
jurisdictions.?® The result is that, once the necessary steps
for recognition are followed as set out in each Act, prohibition
orders made in another jurisdiction (such as WA) must also
be obeyed in NSW, Vic and Tas. The Panel considered that a
similar provision should be inserted in the AW Act.

RECOMMENDATION 42

The Panel recommends that the Animal Welfare
Act 2002 provide for the recognition and
enforcement of prohibition orders made under a
corresponding law of another state or territory.

Consultation Summary Report — Public Consultation p 12; submission 20; submission 63.

See, for example, Animal Welfare Act 1999 (NZ) s 169A and Animal Care and Protection Act 2001 (Qld) s 188.
Royal Society for the Prevention of Cruelty to Animals South Australia. (2019). Media releases — Statement: RSPCA South Australia v Ross & Fitzpatrick.

Prevention of Cruelty to Animals Act 1986 (Vic) s 12A; Animal Welfare Act 1993 (Tas) s 43AAB; Prevention of Cruelty to Animals Act 1979 (NSW) s 31AA.
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Defences

Background

The AW Act broadly defines ‘cruelty to animals’ in s 19 and
provides defences to charges of cruelty in ss 20 to 30. Many
of these defences relate to measures routinely undertaken

for the purpose of animal husbandry and management, pest
control and other practices. Some of these practices reflect
practical imperatives, including limited access to veterinarians,
medications or methods that could achieve more humane
outcomes.

There have been significant advances in animal husbandry,
science and technology since enactment of the AW Act, and
livestock industry bodies are actively promoting responsible
management of livestock. The Panel saw a need to ensure

that the defences do not inadvertently present barriers to the
uptake of new techniques and contemporary best practices, or
provide a ‘safe harbour’ for people who are not inclined to meet
minimum animal welfare standards.

The Panel noted that public submissions showed a significant
level of community concern regarding the extent to which
defences under the AW Act allow for inhumane practices.
DPIRD acknowledged that the defences should be reviewed,
and the RSPCA recommended that some defences be removed.
Some stakeholders, however, did not consider there was a need
to modify any defences.

The Panel also gave consideration to the structure of the
defence provisions in the AW Act and the risk of legal
uncertainty where more than one defence can apply to the
same set of circumstances.

As adopted codes of practice determine what is or is not
acceptable animal husbandry practice in WA, a transparent
and rigorous process should apply to their adoption under the
AW Act. The Panel noted that the Government of Victoria is
considering including in a new Animal Welfare Act guidance
on how science and expert opinion should be considered in
the development of Regulations and codes of practice under
the Act, similar to existing provisions in the Animal Welfare Act
1999 (NZ).%7

Appendix 1 sets out the Panel’s analysis of issues relevant to
the following defences:

e Section 23 — normal animal husbandry
e Section 24 — killing pests

e Section 25 — code of practice

e Section 26 — stock fending for itself

The Panel recognised the need to keep the defences up to
date, in particular with reference to advances in science and
technology. This would help to ensure community confidence
and, importantly, give the sectors that make use of the
defences more confidence that they are ‘doing the right thing’
by the animals under their responsibility.

%7 Department of Jobs, Precincts and Regions. (2020). Directions Paper — A New Animal Welfare Act for Victoria. Government of Victoria.

https://engage.vic.gov.au/new-animal-welfare-act-victoria
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RECOMMENDATION 43

The Panel recommends that consideration be given to reviewing and consolidating the defence
provisions in the Animal Welfare Act 2002 to ensure they serve the purpose for which they were
intended.

RECOMMENDATION 44

The Panel recommends the defence provisions be reviewed every 10 years, to ensure:
(a) minimal overlap of defences;

(b) the defence provisions continue to be consistent with prevailing contemporary
standards, taking into account relevant scientific and other developments in regard to
how animals are treated, cared for and managed;

(c) there continues to be a need for each defence; and
(d) defences are clear and effective.

RECOMMENDATION 45

The Panel recommends that the Animal Welfare Act 2002 set out the steps that must be
followed, and conditions which must be satisfied, before a code of practice is adopted.

Animal Welfare Act 2002 (WA) Review 2020
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Animal Welfare
Advisory Committee

Background

An independent Animal Welfare Advisory Committee (AWAC)
can play an important role in providing expert advice
concerning the welfare of animals to the Minister and/or
Department to achieve strategic improvements, advising on
proposed and revised welfare codes/standards and legislation,
and advising on emerging or contemporary welfare issues.

Shortly after the transfer of the AW Act to the Department of
Agriculture and Food in July 2011, the government of the day
announced the formation of an AWAC. The last formal meeting
of the AWAC was held in December 2013 and membership
lapsed in 2014. In 2015 a decision was made not to reappoint
members to the AWAC and it ceased to exist. All Australian
jurisdictions have an AWAC except WA.

New Zealand has a very active AWAC which develops an
annual work programme,?% and has conducted reviews
including on the use of pig farrowing crates in NZ?° and
greyhound racing.?”° It has also facilitated workshops, including
one that was jointly hosted with the NZ National Animal Ethics
Advisory Committee (NAEAC) on animal sentience.?”' The NZ
AWAC provides a good model for achievements in improving
communication and collaboration and overall advancement of
animal welfare.
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The Easton Review recommended:

A Ministerial Advisory Council is established to provide
strategic and policy advice to the Minister on animal
welfare matters, with an independent Chair and a
small membership comprising representatives of

key stakeholder groups and animal welfare experts.
[Recommendation 3]

The Easton Review also recommended:

Director General DAFWA work with stakeholders
to develop a strategic plan and overarching policy
framework for animal welfare under the Act to be
endorsed by the Minister. [Recommendation 1]

Status and membership of
AWAC

The AWACs in the ACT, NT, SA, Qld and Tas are statutory bodies
under relevant animal welfare legislation. The NZ NAWAC is
also a statutory body. Victoria and NSW have non-statutory
bodies.

Appointing an AWAC as a statutory body confers a formal
standing and contributes to credibility and continuity. In terms
of continuity, a statutory AWAC is essential to help ensure
that successive governments commit to and prioritise animal
welfare rather than establishing a non-statutory AWAC, which
can be easily abolished.

The following table summarises key benefits and risks of a
statutory versus a non-statutory AWAC.

National Animal Welfare Advisory Committee. (2019). National Animal Welfare Advisory Committee. Ministry for Primary Industries. https://www.mpi.govt.nz/

National Animal Welfare Advisory Committee. (2016). NAWAC review of the use of farrowing crates for pigs in New Zealand. Ministry for Primary Industries.

https://www.mpi.govt.nz/dmsdocument/11959-nawac-review-of-the-use-of-farrowing-crates-for-pigs-in-new-zealand
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National Animal Welfare Advisory Committee. (2016). NAWAC report on New Zealand Greyhound Racing Association Incorporated’s implementation of

greyhound welfare reforms to date. Ministry for Primary Industries. https://www.mpi.govt.nz/dmsdocument/16759-nzwac-report-on-new-zealand-

greyhound-racing-association-incorporated-implementation-of-greyhound-welfare-reforms
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Groundwork Associates Ltd. (2017). Animal Sentience Workshop Report. Ministry for Primary Industries. https://www.agriculture.govt.nz/

dmsdocument/30191-report-on-the-animal-sentience-workshop-wellington-2017-pdf
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Statutory AWAC
Benefits

Non-statutory AWAC

e Formalises the role

e Increases weight of advice

e Enhances clarity of functions

e Secures continuity of the committee

e Promotes accountability

e (Greater independence from political influence

Risks

e Greater flexibility in functions

e | ess flexibility in changing functions or membership

e Functions, membership, and ongoing existence subject
to the government/minister of the day

e | ess accountability

Selecting appropriate members is a key issue as achieving
balanced membership is very important. In general,
committees will comprise nominees with expertise in a
range of fields including animal welfare, animal production,
veterinary science, sport and recreation, research and
government. Ideally, members should be nominated by

key stakeholders for their expertise but not represent an
organisation as they may be bound to their policies and
positions on specific issues. Key stakeholder organisations
should be encouraged to nominate individuals with relevant
expertise in their field as well as having some animal welfare
knowledge. In general, members serve a three-year term,
with the membership number ranging from 7 to 13 for
different jurisdictions. The committee would need to be
appropriately resourced, with adequate funding for member
remuneration and committee secretariat support.

Support for an AWAC was indicated from public submissions
and stakeholder meetings.

The Panel found that an effective AWAC can take a lead
role in guiding improvements in animal welfare through
successful collaboration and consultation. In other
jurisdictions AWACs play an important role in advising the
Minister and the Regulator on legislative and other relevant
matters pertaining to improving animal welfare. Western
Australia is the only state/territory which does not have

an AWAC. The AWAC in five states/territories and in New
Zealand is a statutory body under animal welfare legislation.
There are several advantages to an AWAC being a
statutory body.

RECOMMENDATION 46

Roles of a WA AWAC

The primary role of an AWAC is to advise the Minister on
matters relating to care, use and treatment of animals in any
context ranging from companion animals, to livestock, to
pest animals, to animals used in research.

The terms of reference of AWACS in other jurisdictions
include the following:

e Advise the Minister on any matter relating to existing or
proposed legislation affecting the welfare of animals.

e Advise the Minister on any matter relating to the
administration or enforcement of the Act.

e Advise the Minister on any matter, policy or practice
affecting the welfare of animals.

e |nvestigate and report to the Minister on any matters
referred by the Minister to the Committee for advice.

e Participate, in conjunction with the regulator, in the
development of codes of practice relating to animals
and their welfare and in reviewing and recommending
existing codes where appropriate.

e Provide advice to government and non-government
bodies on programs to improve community awareness
about animals and their humane treatment.

e Provide expert scientific advice to support the delivery
of Animal Welfare Action Plans.

The Panel recommends that a Western Australian Animal Welfare Advisory Committee, with
appropriate membership, be established as a statutory body under the Animal Welfare Act 2002.

Animal Welfare Act 2002 (WA) Review 2020
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The NZ AWAC also provides advice on new research initiatives
to improve animal welfare.

AWACs also have a responsibility to provide minutes for each
meeting and an annual report on activities and achievements
of the committee to the Minister. Secretariat support is usually
provided by the government Department responsible for
administering the relevant legislation.

In WA, an AWAC could play a lead role in developing a WA
Animal Welfare Strategy and Action Plan, as well as guide the
development of and oversee standards for the training and
periodic competency assessment of Inspectors.

Animal Welfare Strategy and Action Plan

A commitment to and guidance on animal welfare is integral

to ensuring continuous improvement in how animals are
considered, used and treated. In 2005, the Australian

Animal Welfare Strategy, which was overseen by the Federal
Government, brought a diverse range of stakeholders together
at a national level to collaborate on activities to provide tangible
resources to improve animal welfare. Under the Strategy, an
implementation plan was also developed.

Unfortunately, the Strategy was not funded after 2012,
resulting in a loss of momentum and progress on projects
which had been initiated. A strategy helps to enable industry,
government, scientists, ethicists, animal advocates and the
community to work together to address key issues, identify
opportunities, and develop an action plan to improve the lives
of animals. In 2017, Vic launched the Animal Welfare Action
Plan which identifies four key strategic areas including policy
and legislation, collaboration, education and compliance/
enforcement.?”? Through this action plan, Vic is now able to
prioritise reforms and other improvements, as well as evaluate
progress in achieving strategic goals and objectives. The action
plan creates tangible opportunities for collaboration to achieve
efficient use of resources and shared ownership.

Training and competency assessment of Inspectors

A potential role for the AWAC would be to oversee the
standard of training and periodic assessment of competency
of appointed Inspectors as part of the processes of initial

and ongoing appointment. Currently, Inspectors employed

by different organisations are provided with various levels

of training. This is unsatisfactory, inequitable and inefficient.
To address these issues, the AWAC, which would comprise
representatives from various sectors, would be well placed to
guide the development of robust and comprehensive training
and competency assessment frameworks, to help ensure that
all appointed Inspectors receive equivalent training, regardless
of the organisation that employs them. This issue is further
discussed in Chapter 6.

Penalties Revenue Account

All fines imposed as a penalty for an offence against the AW
Act are credited to the Consolidated Account. The exception
to this is where an offence is prosecuted by an Inspector who
is @ member of staff of a local government, in which case

it is paid to that local government. Before the end of 2020

an infringement notice scheme will be operating for some
penalties under the AW Act, which may result in an increase in
penalty revenue.

The AW Act allows for penalties that are paid in relation to
prosecutions to be retained by local government but not

by the RSPCA, a non-government organisation. The grant
provided to the RSPCA by DPIRD has been estimated to cover
approximately 20% of the cost of the RSPCA’s activities to
implement the AW Act.

The Panel considered that revenue from penalties imposed
under the AW Act should be made available for furthering the
objects of the AW Act. This model is used by the BAM Act,
which provides that monies received as payment for modified
penalties are credited to a Modified Penalties Revenue Account
and can be used for purposes set out in s 149 of the BAM Act.
The purposes set out in s 149 of the BAM Act are:

e the enforcement of the BAM Act;
e the training of inspectors;
e the cost of measures to control declared pests;

e the cost of programs to promote public awareness of the
requirements of the BAM Act;

e purposes approved by the Minister.

Should the government establish an AWAC, one option is for
the revenue obtained from penalties to be provided to the
AWAC for furthering the objects of the AW Act.

If the government does not support the formation of an AWAC,
the revenue should be paid into a penalties revenue account
and managed by the CEO of the Department assisting the
Minister in administering the AW Act (currently DPIRD), similar
to the BAM Act.

22 Government of Victoria. (2017). Animal Welfare Action Plan — Improving the Welfare of Animals in Victoria. https://agriculture.vic.gov.au/__data/assets/

pdf_file/0003/562386/Animal-Welfare-Action-Plan-Dec-2017.pdf
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RECOMMENDATION 47

The Panel recommends:

(a) the WA AWAC provide advice on legislative and other relevant matters to the Minister
and the Regulators to improve animal welfare in WA;

(b) consideration be given to the WA AWAC overseeing the development and implementation
of a WA Animal Welfare Strategy and Action Plan;

(c) consideration be given to the WA AWAC guiding the development and implementation of
standards relevant to training and competency assessment of appointed Inspectors; and

(d) consideration be given to the WA AWAC overseeing and coordinating all reviews and
activities in WA affecting or relating to the Animal Welfare Act 2002.

RECOMMENDATION 48

The Panel recommends that all penalty revenue from all sources under the Animal Welfare Act
2002 go into a separate fund to be used for furthering the objects of the Animal Welfare Act
2002. The WA AWAC or DPIRD should administer this fund.

Animal Welfare Act 2002 (WA) Review 2020
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Other Deficiencies

in the Animal

Background

During the course of the Review, the Panel identified other
significant issues which require further attention but due to
insufficient time was unable to consider these in depth. These
include the use of animals for scientific purposes, animal
fighting and animal hoarding, and the use of specific devices.

Review of Part 2 — Use
of animals for scientific
purposes

Part 2 of the AW Act deals with the use of animals for scientific
purposes, including in research and teaching activities
conducted by universities, research organisations, government
agencies and schools. The use of animals in research has
been and continues to be of public interest and concern. In
WA, the scientific use of animals is the subject of licensing

by DPIRD and ethical oversight by animal ethics committees
(AEC) comprising members in four categories: veterinarian;
researcher; animal welfare advocate and member of the
community. The scientific use of animals must comply with
the Scientific Use Code. The NHMRC periodically reviews the
Scientific Use Code in consultation with state and territory
governments and key research and welfare stakeholders. The
current edition is dated 2013.

The Panel received several submissions addressing the use of
animals for scientific purposes. Sixteen submissions called for
a ban on the use of animals in scientific experimentation.

Welfare Act 2002

Some of the issues identified in the submissions included:

e The definition of ‘scientific purpose’ needs to be clearer
regarding requirements for informal teaching which occurs
on farms and in veterinary practices, where animals are
not specifically kept for scientific purposes.

e The definition of ‘veterinary skills’ should be clarified to
confirm whether a registered veterinarian is required
to perform certain tasks, or whether an investigator
deemed to be competent can perform what might be
considered ‘veterinary’ interventions, for example, specific
anaesthesia or surgical procedures of laboratory animals.

¢ To be consistent with the Scientific Use Code, the
definition of ‘animal’ in the AW Act should include fish and
cephalopods.

e Aneed for more oversight of activities conducted outside
licensed institutions.

e Aneed to clarify the obligations of persons using animals
for scientific purposes.

e The effectiveness of the current enforcement regime.
e The level of protection afforded to animal welfare.

In the time available, the Panel was not able to give sufficient
consideration to all the issues raised in connection with Part

2. The Panel considered that a separate review should be
conducted to resolve the issues listed in Recommendation 49.
The Panel was also informed of the need for a community AEC,
which would provide for entities that are not large scientific
organisations or government departments to obtain ethical
oversight for scientific activities using animals. It is not feasible
for individuals or most small companies to establish their own
AEC and may not be practical for them to obtain approval

from AECs at universities or government departments, which
may refuse to accept external applicants or impose high fees
on them. DPIRD informed the Panel that many organisations



who work with native animals in nature conservation and
biodiversity operate on a not-for-profit basis.

The Panel noted the following recommendation of the Easton
Review:

Government consider establishing a community
Animal Ethics Committee to deal with submissions
from institutions which do not have the resources
to establish their own Animal Ethics Committee.
(Recommendation 12)

This recommendation received in principle support from the
Select Committee into the Operations of the RSPCA (2016).

The Panel considered a community AEC should be
established without delay.

RECOMMENDATION 49

The Panel recommends that Part 2 of the Animal Welfare Act 2002 be reviewed to:
e investigate the fitness for purpose of the Scientific Use Code as a legal standard; and

e  confirm that Part 2 continues to be consistent with prevailing contemporary standards,
taking into account relevant scientific and other developments in regard to how animals
used for scientific purposes are treated, cared for and managed.

RECOMMENDATION 50

The Panel recommends that the government establish a Community Animal Ethics Committee.

Animal Welfare Act 2002 (WA) Review 2020
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Organised animal fighting

Organised animal fighting, involving animals being placed
somewhere for the purpose of fighting with another animal or
person, is prohibited under the AW Act. The AW Act provides
significant penalties for organised animal fighting, whether or
not an animal is harmed. The AW Act also provides significant
penalties for persons that spectate, organise, take part in,
promote, keep animals for the purpose of fighting, and own or
operate a place where it occurs (s 32).

Animal fighting is an ongoing welfare issue where animals,
primarily dogs and roosters, are subjected to inhumane
treatment causing significant injury, pain, suffering and death.
Suspect cases of animal fighting have been investigated by the
RSPCA and WA Police, individually or through collaboration.

Some of the Regulators informed the Panel that it can be
difficult to obtain evidence to prove the offence due to animal
fights being held covertly, attendees being scrutinised heavily,
and animal fight premises being not easily found. The AW Act
is limited in its capacity to prosecute those participating in
animal fighting, as it does not include offences for possession
of paraphernalia or other evidence such as video footage.
Other jurisdictions contain comprehensive offences relating to
possession of certain items. For example, s 14A of the Animal
Welfare Act 1985 (SA) provides:

14A—Possession of certain items prohibited

(1) A person must not, without the approval of the Minister,
have in his or her possession or control—
(@) a cock-fighting spur; or
(b) an implement, article or other thing made or adapted
for attachment to an animal—

(i) for the purpose of training the animal to fight another
animal; or

(ii) for the purpose of inciting or assisting the animal to
fight another animal or to inflict injury on another
animal during a fight; or

(iii) for the purpose of protecting the animal in a fight
with another animal; or

RECOMMENDATION 51

(c) adrug (not being a drug supplied on the prescription
of, and given to an animal in accordance with the
directions of, a veterinary surgeon) to be administered
to an animal for the purpose of inciting or assisting the
animal to fight another animal, or to inflict injury on
another animal during a fight; or

(d) alure or bait (however described) consisting of or
including the carcass or any part of an animal and
used, or intended to be used, for the purpose of live
baiting (within the meaning of section 14).

The AW Act provides significant penalties for the possession of
things intended to inflict cruelty (s 31). However, this offence
provision requires proof that the person intended to use the
thing to inflict cruelty on an animal.

Individuals should also be legally liable for possessing and
distributing images and video footage of animals being trained
for fights, participating in fights, and where injuries incurred
consistent with fighting are displayed. Section 8(3) of the
Animal Welfare Act 2006 (UK) contains an offence of this
nature:

(3) A person commits an offence if, without lawful authority or
reasonable excuse, he—

(@) knowingly supplies a video recording of an animal
fight,

(b) knowingly publishes a video recording of an animal
fight,

(c) knowingly shows a video recording of an animal fight
to another, or

(d) possesses a video recording of an animal fight,
knowing it to be such a recording, with the intention of

supplying it.

The Panel found that animal fighting causes serious pain and
suffering to animals used for that purpose.

The Panel found that obtaining evidence for prosecuting
individuals involved in dog fighting is difficult due to the covert
nature of these activities, and that the AW Act needs to be
broadened to contain offences regarding possession of animal
fighting paraphernalia, and associated imagery.

The Panel recommends that section 32 be revised to improve the operational effectiveness of the
Animal Welfare Act 2002, specifically, by making it an offence:

(a) to possess certain items relating to animal fighting; and

(b) to possess and share images and videos of animals being fought.



Animal hoarding

Animal hoarding has been defined as the compulsive
collecting of an excessive number of animals who are not
provided with even minimally acceptable or appropriate food,
shelter and veterinary care.?”

The animals in hoarding cases often suffer neglect and
cruelty over long periods of time. Many animals are severely
emaciated, have numerous health and behavioural problems,
and suffer chronic deprivation.?”* In many cases dead
animals are also found on the premises of hoarders.?® The
deplorable condition of the animals is denied by the hoarder
and little if any veterinary help is sought.

The problems inherent in animal hoarding cases involve
many agencies, such as police, building safety, animal
management, animal welfare, public health, mental health,
child safety, adult protective services, environmental
services, fire safety, and so on.?’® It is often difficult to
locate premises where hoarding is occurring because of the
reclusive nature of hoarders and the reluctance of friends
and family, or other visitors to the premises, to report their
concerns. There also appears to be reluctance by various
human and animal agencies to cross-report.?””

In 2016, the WA Health Department conducted a survey on
hoarding and squalor. A total of 88 agency responses to an
online survey were received, comprising responses from
four state government, 68 local government, and 16 non-
government agencies. This survey estimated the number

of cases of hoarding and squalor in WA to be 1183, with

56 cases of animal hoarding (5%). The costs involved in
resolving hoarding and squalor cases is significant, and has
been estimated to be about $56,000 per affected household
compared with $3,000 where there is early intervention.?’®
Animal hoarding cases may involve numbers in the order of
30 to more than 100 animals, with most requiring treatment,
thereby placing enormous strain on animal welfare agencies.
Unfortunately, without appropriate human services support,
the majority of animal hoarders will repeat their behaviour.
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Where all avenues of negotiation and supported intervention
with animal agencies has been refused or there is no or
minimal mental health support provided to animal hoarders,
the only other option is to impose a prohibition order. This
can only be achieved through a successful conviction;
however, where animal hoarders suffer mental impairment,
no criminal responsibility can be taken.?®

The WA Health Department has produced a toolkit for local
government environmental health officers to assist them
with hoarding and squalor cases.?® This is a positive step,
but more interagency collaboration is needed.

The lack of interagency collaboration was identified in 2016
by the Select Committee into the Operations of the RSPCA
and included a recommendation on this issue:

Recommendation 18: The Minister for Agriculture
and Food liaise with the Ministers for Health and
Mental Health to develop and implement an inter-
agency protocol, involving RSPCA WA to respond to
the mental health, social, environmental and animal
welfare issues in cases of animal hoarding.

The Panel found there is an opportunity to improve
awareness, leadership and collaboration between agencies
(government and non-government), particularly regarding
mental health services relating to hoarding and squalor
cases, including those which involve animals.

The Panel found that some legislative reform may be helpful
regarding animal hoarding cases, including the following
aspects (some of which have been identified in previous
chapters):

e provision of a bond for seized animals, and if the bond
cannot be met, forfeiture of the animals;

e geizing animals held in contravention of a prohibition
order; and

e Cross-reporting requirements between human and
animal services.

Patronek, G., Loar, L., & Nathanson, J. (Eds.). (2006). Animal hoarding: structuring interdisciplinary responses to help people, animals and communities

at risk. Hoarding of Animals Research Consortium. https://vet.tufts.edu/wp-content/uploads/AngellReport.pdf
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Other potential legal reforms include: Prescribed acts and devices

e Mandated psychological treatment of the hoarder.

e Checking compliance with court-ordered treatment. An important aspect of the AW Act is the provision to prohibit
specific devices and acts (by deeming them to be cruel). As
community awareness and concerns regarding the use and
treatment of animals increases, there is greater scrutiny of
the impact, necessity and acceptability of some acts and
arguably inhumane devices. Concerns relating to specific
acts and devices arise in contexts including the treatment of

e Prohibition of animal ownership in the future unless
deemed appropriate by a mental health professional.

RECOMMENDATION 52 pest animals, animals used in sport and entertainment, farm
animals, and companion animals. The Panel received a number
The Panel recommends that DPIRD and the of submissions that highlighted concerns regarding devices
RSPCA investigate options to improve the and practices such as jawed traps and glue traps, hunting
operational effectiveness of the Animal practices, electric shock collars, and home slaughter of animals
Welfare Act 2002 with respect to responding for consumption.**
to and managing cases involving animal Some acts and devices currently permitted?®? under the AW
hoarding. Action should be taken in relation to Act, such as the use of jawed traps,? are not consistent with
policy, operations and legislative reform. contemporary views and animal welfare science.?* Review of

these acts and devices, to determine whether their impact on
animals is reasonable or necessary, is justified.

On brief examination of this topic, the Panel identified two key
issues: first, the robustness of the process by which decisions
are made as to whether certain acts and devices should be
permitted or prohibited; and second, the enforcement of
offences relating to prescribed acts and devices.

With respect to prescribing acts and devices that are potentially
inhumane as permissible (by creating defences for their use),
the Panel found that the process should require consideration
of contemporary scientific knowledge, community expectations,
and the advice of the AWAC. The Panel considered that s 73

of the NZ AWA, whilst dealing with the establishment of codes
of welfare, nevertheless provides a useful guide for how such

a process for prescribing acts and inhumane devices could be
legislated.

On enforcement of offences relating to prescribed acts and
devices, the Panel found that further investigation is required
to determine if enforcement is being hindered and, if so, the
reasons for it.

)

81 Consultation Summary Report — Public Consultation p 11.

282 ‘Permitted” in this context means that a defence is available under the AW Act. For example, if a person uses a jawed trap, he/she commits an offence but has
a defence if the person can prove the trap was used in accordance with reg 8 of the Animal Welfare (General) Regulations 2003.

8 Regulation 8 of the Animal Welfare (General) Regulations 2003.

284 See, for example, Meek, P. D., Brown, S. C., Wishart, J., Heath, M., Aylett, P., et al. (2019). Efficacy of lethal-trap devices to improve the welfare of trapped wild

dogs. Wildlife Research 46, 89-95; Sharp, T., & Saunders, G. (2011). A model for assessing the relative humaneness of pest animal control methods. (2nd ed.).

Australian Government Department of Agriculture, Fisheries and Forestry, p 112.
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ACCC

Australian Competition and Consumer Commission

ACMF Australian Chicken Meat Federation
ACT Australian Capital Territory
AEC Animal Ethics Committee

appointed Inspector

General inspectors appointed under s 33 of the AW Act. The term does not include
police officers

ASHEEP Association for Sheep Husbandry, Excellence, Evaluation and Production

AVA Australian Veterinary Association

AW Act Animal Welfare Act 2002

AWAC Animal Welfare Advisory Committee

AW Bill Animal Welfare Amendment Bill 2017

BAM Act Biosecurity and Agriculture Management Act 2007

BC Act Biodiversity Conservation Act 2016

CEO Chief Executive Officer

CEPA Commercial Egg Producers Association of Western Australia

CPI Consumer Price Index

CP Act Criminal Procedure Act 2004

DAFWA Department of Agriculture and Food, Western Australia

DAWE Department of Agriculture, Water and the Environment (Commonwealth)

DBCA Department of Biodiversity, Conservation and Attractions, Western Australia
DLGSC Department of Local Government, Sport and Cultural Industries, Western Australia
DOJ Department of Justice, Western Australia

DPIRD Department of Primary Industries and Regional Development, Western Australia
DPP Office of the Director of Public Prosecutions for Western Australia

Easton Review

Report on an independent review of the investment in and administration of the
Animal Welfare Act 2002 in Western Australia published in 2015

FRM Act

Fish Resources Management Act 1994

General Regulations

Animal Welfare (General) Regulations 2003

GST

Goods and Services Tax

Inspector A general inspector as defined in s 5 of the AW Act. This definition includes police officers
and inspectors appointed under s 33. It does not include scientific inspectors.

KPCA Kimberley Pilbara Cattlemen's Association

LGA Local Government Authorities

LPA Livestock Production Assurance program

LRTAWA Livestock and Rural Transport Association of Western Australia




MLA

Meat and Livestock Australia

MOu Memorandum of Understanding

MSI Act Mines Safety and Inspection Act 1994

NAEAC NZ National Animal Ethics Advisory Committee

NHMRC National Health and Medical Research Council

NSW New South Wales

NT Northern Territory

NYPD New York Police Department

NZ New Zealand

OSH Act Occupational Safety and Health Act 1984

Panel Independent Panel appointed to review the operational effectiveness of the
Animal Welfare Act 2002

PCO Parliamentary Counsel’s Office, Western Australia

PGA Pastoralists and Graziers Association of Western Australia

Qld Queensland

Regulators The organisations that employ inspectors who enforce the AW Act including DPIRD,
RSPCA, DBCA, LGA and WA Police.

Report The 2020 report of the Panel on their review of the opera-tional effectiveness of the
Animal Welfare Act 2002 (this report)

RSPCA Royal Society for the Prevention of Cruelty to Animals, Western Australia

RWWA Racing and Wagering Western Australia

S&G Australian Animal Welfare Standards and Guidelines

SA South Australia

Scientific Use Code

NHMRC Australian Code for the Care and Use of Animals for Scientific Purposes
(2013, 8th edition)

SS0O State Solicitor’s Office, Western Australia
Tas Tasmania
TOR Terms of Reference

Transport Regulations

Animal Welfare (Transport, Saleyards and Depots) (Cattle and Sheep) Regulations 2020

UK

United Kingdom

Vic Victoria

WA Western Australia

WA CMA Western Australia Chicken Meat Association
WAFF Western Australian Farmers’ Federation

WALEA Western Australian Livestock Exporters Association
WALGA Western Australian Local Government Association
WALRC Western Australian Livestock Research Council
WA Police Western Australian Police

WAPPA Western Australian Pork Producers Association
WA TAFE WA Technical and Further Education
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Review of defences
in the Animal Welfare

Act 2002

Lack of clarity, overlapping
defences and structure

Anyone caring for or interacting with animals needs to clearly
understand what their responsibilities are to those animals.

It is important that defences do not create legal uncertainty
and lack of clarity. The operation of the existing defences is,
however, sometimes unclear and inconsistent. The Panel has
been made aware that in many cases a number of different
defences can apply in relation to a charge of cruelty. For
example, using an electric stock prodder on an animal is an
offence. However, stock prodders are routinely used in some
circumstances on some animals and potential defences

exist under s 22 (authorised by law), s 23 (normal animal
husbandry), s 25 (code of practice) and s 29 (use of prescribed
inhumane devices).

Having multiple defences which overlap, but which set out
different standards, causes significant confusion for persons
relying on the defence, hinders enforcement of the AW Act, and
discourages (or may discourage) adherence to contemporary
welfare standards. If a defence sets out a lower standard

and would apply in all of the circumstances in which another
defence applies, the lower standard would prevail. There is little
justification for retaining a regulatory scheme where defences
can act in this way.

The 11 defence provisions operate to enable a person charged
with cruelty under the AW Act to assert in response to the
prosecution that one of the defence provisions applies in the
circumstances of the particular case. Consideration should be
given to whether any conduct toward an animal that is properly
protected by a defence provision should, rather, be expressly
exempted from the relevant offence provision. This will seek

to ensure that people who do in fact fall within the defence
provisions are not charged and prosecuted in the first place.

The Animal Welfare Act 1992 (ACT), Animal Welfare Act

1993 (Tas) and Animal Care and Protection Act 2001 (Qld)
generally rely on exceptions to offences rather than true
defences.?® Some of these exceptions are contained within the
offence provision itself,?% while others are set out in stand-
alone provisions.®” The animal welfare legislation of other
jurisdictions (NSW, NT, SA and Vic) contains a combination of
defences and exceptions to offences.

Section 23 - Generally
accepted husbhandry practice
defence

The AW Act contains a defence against a charge of cruelty if
an act has been carried out in accordance with a generally
accepted animal husbandry practice used in:

e farming or grazing activities;
e the management of zoos;
e wildlife parks or similar establishments;
e the management of animal breeding establishments; or
e the training of animals; and
e where the act has been done in a humane way.
The defence provides the option of excluding practices from the

defence by way of regulation. To date, no practices have been
prescribed for this purpose.

Section 23 is a broad, ‘catch-all’ defence for routine animal
husbandry practices.

As mentioned in Chapter 2, S&G have been endorsed by all
jurisdictions in relation to land transport of livestock, saleyards
and depots, cattle, sheep, and animals in exhibitions, and new
S&G for processing establishments (abattoirs), poultry and pigs
are under development.

28 As to the difference between exceptions and defences, see Australian Law Reform Commission. (2010). Secrecy Laws and Open Government in Australia
(Report 112), [7.2]-[7.9]. https://www.alrc.gov.au/publication/secrecy-laws-and-open-government-in-australia-alrc-report-112/7-general-secrecy-

offence-exceptions-and-penalties/exceptions-and-defences/
286 For example Animal Care and Protection Act 2007 (Qld) s 36(2).
27 For example Animal Care and Protection Act 2007 (Qld) s 45.



https://www.alrc.gov.au/publication/secrecy-laws-and-open-government-in-australia-alrc-report-112/7-general-secrecy-offence-exceptions-and-penalties/exceptions-and-defences/
https://www.alrc.gov.au/publication/secrecy-laws-and-open-government-in-australia-alrc-report-112/7-general-secrecy-offence-exceptions-and-penalties/exceptions-and-defences/

Industry has substantial input into the review and
development of S&G and, therefore, what is considered

to be acceptable husbandry practice. The S&G promote
humane and considerate treatment of animals, set minimum
standards for husbandry practices, and inform all people
responsible for animals about their responsibilities. They take
into account scientific knowledge, recommended industry
practices, and broad community expectations.

The Panel noted that other Australian jurisdictions do not
contain a broad defence for ‘generally accepted husbandry
practices’ as currently set out in s 23 of the AW Act.
Defences for particular husbandry practices do exist in other
jurisdictions but they are generally defined in terms of the
action and, in some cases, the characteristics of the animal
(for example, age).

Given the move towards national endorsed animal welfare
standards, the need to retain a broad, undefined defence for
‘normal animal husbandry’ is questionable and not supportive
of contemporaneous and progressive animal welfare
legislation. Where defences for hushandry practices are
required that are not provided for in codes of practice, such
defences should be specific, defined and regularly reviewed.

Section 24 - Killing pest
animals

Some animal species cause significant damage to the
environment (including landscape, ecosystems, animals
and plants), social amenity or agricultural enterprises. This
includes feral animals (pigs, goats, dogs, cats, foxes and
rabbits) and some native animals such as dingoes and
corellas. The survival of many native Australian animals is
threatened by such animals and the community recognises
the need to protect vulnerable animals, whether native
wildlife or farm animals.

Section 24 provides a defence against a charge of cruelty
when Killing animals defined as pests. Pests are defined as
a prescribed animal, fish or invertebrate and are set out in
Regulation 5 of the Animal Welfare (General) Regulations
2003. This defence is only relevant where a person is killing
or attempting to kill pest animals. It does not apply to other
non-lethal methods of pest animal control such as mustering
or capture.

Section 24 requires the killing to be done in a manner that is
‘generally accepted as usual and reasonable’. No guidance
is provided in the legislation as to what is generally accepted
as usual and reasonable.

Seventeen submissions received by the Panel raised
concerns that animals defined as pests are not adequately
protected by the AW Act.

Defining pest animals

Pests are defined, for the purposes of the AW Act, in
Regulation 5 of the Animal Welfare (General) Regulations
2003. The Regulation, however, does not itself specifically
define ‘pests’ but defers the definition to the BAM Act,?
subject to some limitations that are set out in Regulation 5.2

In the BAM Act, ‘organisms’ are ‘declared’ with the intention
of protecting the State from the entry of exotic organisms

or the spread of organisms that are present in the State.
Currently declared organisms include common feral
animals, such as wild dogs, rabbits and pigs; almost all
exotic species, such as ferrets, elephants, chimpanzees and
zebras; and some species that are native to Australia but not
native to WA.

Using an automatic definition for ‘pest’ in the AW Act
which is controlled by separate legislation (the BAM Act) is
problematic for several reasons:

e Pests may be declared for only a part of the State under
the BAM Act or for purposes that do not require them
to be killed. Only the name of the pest that is declared
is linked to the meaning of ‘pest’ in the AW Act. The
incongruous consequence of this is that, if a person
kills a pest in a part of the State where the animal is
not declared or where the Killing of the animal is not
required according to its definition under the BAM Act,
the person would nevertheless have a defence under
the AW Act.

e The BAM Act declares as pests all sorts of animals for
which a defence of killing a pest under the AW Act will
never be required, such as elephants, chimpanzees and
other exotic animals kept in zoos.

e The BAM Act does not declare as pests other animals
such as rats, mice and pigeons, which are commonly
regarded as pests for which lethal pest control is
sometimes necessary. This means that, for example,
killing these animals by poison is technically not
defensible under the AW Act.

e |tis not the purpose of the BAM Act to regulate
animal welfare. Furthermore, animal welfare is not a
consideration when determining which animals will be
declared as pests. This means there is no scientific
or ethical obligation to consider whether cruelty to a
species of animal being killed as pests is necessary and
justified.

28 It covers, subject to some circumstances, all the pests declared as a prohibited organism (s 12) and those pests declared as a declared pest (s 22(2)) of
the BAM Act. Organisms are declared by the Minister for Agriculture and Food.

289 For example, an animal is not a pest if it is being kept as a domestic pet: Animal Welfare (General) Regulations 2003 reg 5(2)(a).
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Control methods

Many different methods are used to control pest animals,
including the use of poisonous products, trapping and shooting.
The methods used to control pest animals and some native
species are coming under increasing scrutiny. Some methods
are deemed to be significantly less humane than others.

There are heightened community concerns about the impact

of poisonous products on the welfare of target and non-target
species,?® and some stakeholders raised concerns about pest
control methods.

The Panel recognised the need for control of pest animals.
However, pest control methods such as poisoning and trapping
cause pain and suffering and should be refined wherever
possible to make them as humane as possible. There has
been significant research highlighting the need to improve the
humaneness of pest animal control.?"-?%> Public concern has
led to the development of a Model for Assessing the Relative
Humaneness of Pest Animal Control Methods, which allows the
ranking of control methods for various pest animal species on
the basis of humaneness.?*® The model considers the impact
(physical and experiential) on animals prior to death, as well as
the mode of death. The model has led to the development of
relative humaneness matrices, codes of practice and standard
operating procedures.

The s 24 defence requires a person to prove that they were
‘attempting to Kill pests in a manner that is generally accepted
as usual and reasonable for killing pests of the kind the person
was attempting to kill’. The problem is that the AW Act and
subsidiary legislation provide no guidance or requirements
with respect to which methods may be regarded as ‘usual and
reasonable’.

Only one code of practice adopted by the AW Act touches on
how some ‘feral animals’ should be treated, being the code

of practice for the capture and marketing of feral livestock in
WA.2% This code was published in 2003 and does not appear
to have been reviewed since that time.

While there are recommended policies, processes and
procedures for killing pest animals published by government
departments and other bodies such as Invasive Species
Solutions CRC, compliance with these policies is not mandatory
for the purposes of the AW Act. In addition, many of these
policies are not based on optimal welfare outcomes but instead
simply describe currently used methods.?*

29(
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There is significant uncertainty about how a court would decide
if a particular method of killing a pest would meet the s 24
defence. For example, a particular method used to kil a target
pest animal may be considered usual and reasonable in a
commercial agricultural setting, but not in an urban, domestic
setting. This defence causes considerable uncertainty for pest
controllers and regulators, compromises the welfare of pest
animals and fails to meet community expectations.

A further problem is that the wording of this defence is not an
effective driver for improved practices. There is a risk that the
defence, by focusing on methods that are ‘generally accepted
as usual and reasonable’, would discourage the adoption of
new and novel methods that may be more humane because
they are not ‘usual’.

Conclusion

The Panel found that it was necessary to retain the intent of
s 24 as a defence. The Panel noted, however, a number of
issues with the application of the defence.

Declaration under the BAM Act is not an effective means

of defining pests for the purpose of establishing a defence

to a charge of cruelty under the AW Act. Animals should be
prescribed as pests specifically for the purpose of the AW Act
where there is a demonstrable need to control or attempt to
control them in a manner that conflicts with s 19, whether the
method is intended to cause death or not.

Irrespective of how pests are defined, these animals are
capable of experiencing pain and suffering and there is an
obligation to ensure that they are treated humanely. This means
the law must ensure the most humane methods possible are
used to kill pest animals.

The s 24 defence risks allowing inhumane practices to be
used for which more humane alternatives are available. In fact,
the defence discourages newer, innovative and more humane
practices from being used. It is also important to ensure clarity
as to what is an accepted method and what is not, rather than
relying on the courts to determine on a case-by-case basis
what is generally acceptable as usual and reasonable.

The Panel noted that the relative humaneness matrix?%
provides useful information and is underpinned by adoptable
national welfare codes of practice and standard operating
procedures for pest animal control.

Finally, the defence should also cover non-lethal control
methods for pests.

Consultation Summary Report — Public Consultation p 11; Littin, K.E., Mellor, D.J., Warburton, B., & Eason, C. T. (2004). Animal welfare and ethical issues

relevant to the humane control of vertebrate pests. New Zealand Veterinary Journal, 52(1),1-10; Mankad, A., Kennedy, U., & Carter, L. Biological control of
pests and a social model of animal welfare. Journal of Environmental Management, 247, 313-322.
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Section 25 - Codes of
practice

A person who is cruel to an animal has access to a
defence if they can demonstrate that their actions were in
accordance with an adopted code of practice.?*”

Codes of practice for farm animals were first developed in
the 1980s and were designed to provide guidance on the
care and management of particular species including sheep,
cattle, pigs and poultry. Other welfare codes have been
developed for animals used for specific purposes, including
circuses, rodeos and exhibited animals.

At the time of writing this Report, there are 20 codes
of practice adopted under the Animal Welfare (General)
Regulations 2003 (see Regulation 6) for the purpose of
s 25 of the AW Act.

As noted above in the discussion of overlapping defences,
there are circumstances in which a number of different
codes can apply at the same time, resulting in varying
standards of welfare.

Many of the codes adopted under the AW Act have not been
updated for many years, and the recommendations in many
codes do not reflect advances in animal welfare science or
community expectations. The use of outdated provisions as
a defence against a charge of cruelty may provide a defence
for the use of practices that are less humane than practically
available options, which is inconsistent with the objectives of
the AW Act.

In 2005, the Commonwealth Government commissioned a
review of the effectiveness of the national codes of practice
due to the apparent inconsistencies in the way they had
been incorporated into state legislation and increasing
concerns regarding their usefulness as an enforcement
tool?®, The Neumann report resulting from this review was
critical of the national codes, finding that they generally just
document existing management practices rather than setting
standards to prevent or minimise harm to animals.

The Neumann report stated that regulators and livestock
producers alike found the content of the national codes
confusing due to their tendency to mix provisions that
required certain action to be taken (based on what was
considered minimum accepted practice) with provisions
that simply described or provided commentary on current
industry practice.?® This was reflected in the mixed use of
references to ‘must do’ and ‘should do’ when describing the
obligations of producers.3®
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9 Neumann Report p 11.

% Neumann Report pp iii, 11.

0" Animal Welfare Act 1999 (NZ) Pt 5.

02 Animal Welfare Act 1999 (NZ) s 73(2).
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To improve national consistency and enhance public
confidence in Australian livestock industries, governments
accepted Neumann’s recommendation to convert the
national codes of practice into clear and definitive standards
in the form of ‘Australian Animal Welfare Standards and
Guidelines’ (defined above as S&GS).

S&Gs, which distinguish between mandatory standards
and voluntary guidelines on good practice, have been and
continue to be developed to replace the codes of practice.
To date, S&Gs have been developed for land transport of
livestock, sheep, cattle, saleyards and depots and exhibited
animals.

Twelve submissions received by the Panel stated that the
codes of practice do not reflect contemporary best practice
for the welfare of animals, or a specific species of animal,
and are not appropriate. Livestock industry submissions
supported retaining s 25. Some Regulators expressed
concerns about the currency of the codes and submitted
that they have not been regularly reviewed, particularly with
regard to them being ‘fit for purpose’.

As codes of practice adopted under the AW Act determine
what is or is not acceptable animal husbandry practice in
WA, a transparent and rigorous process should apply to
their adoption under the AW Act. The Government of Victoria
is considering that a new Animal Welfare Act for the state
should include guidance on how science and expert opinion
should be considered in the development of Regulations and
codes of practice under the Act, similar to provisions in the
Animal Welfare Act 1999 (NZ). In NZ, the Animal Welfare Act
1999 sets out steps that must be followed before a code of
practice may be issued. The necessary steps include public
notification of draft codes of practice, and consideration

of specified matters by the New Zealand National Animal
Welfare Advisory Committee.®" In particular, the National
Animal Welfare Advisory Committee must be satisfied that
the proposed standards ‘are the minimum necessary to
ensure that the purposes of [the] Act will be met” and the
matters it must have regard to include good practice and
scientific knowledge in relation to the management of
animals and available technology.®®> Enshrining this process
in legislation ensures it will be followed, which in turn
ensures that the process will be rigorous and transparent.
Given the critical role played by codes of practice in animal
welfare regulation, the Panel suggested that consideration
be given to mandating a similar process for the adoption,
and review, of codes of practice.

97 Adopted codes of practice are listed in Schedule 1 of the Animal Welfare (General) Regulations 2003.
% Neumann, G. (2005). Review of the Australian model codes of practice for the welfare of animals. Geoff Neumann and Associates. (Neumann Report).
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Conclusion

The Panel acknowledged the need for the code of practice
defence but agreed that most of the current adopted codes
of practice are outdated. The current legal position has

the capacity to result in conduct towards animals that the
community would deem unacceptable to be permitted by
law. Consideration should be given to ensuring that codes
of practice are consistent with contemporary science and
improvements in expectations of animal welfare.

Section 26 — Stock fending
for themselves

Section 26 of the AW Act provides a defence to cruelty charges
that relate to a failure to provide an animal with proper and
sufficient food and water; a failure to provide an animal with
shelter, shade or other protection from the elements as is
reasonably necessary to ensure the animal’s welfare, safety
and health; or abandonment of an animal.

For this defence to apply, the animal must be of a kind normally
left to roam at large on a pastoral property to fend for itself.
The property that the animal was roaming on must have been
reasonably capable of sustaining all the animals roaming on it
(see s 26(1)(a) to (c) for full details).

Section 19(3) of the AW Act relates to the provision of proper
and sufficient food, water and shelter to animals, including
livestock on pastoral properties. Section 26 has the effect

of limiting the application of s 19(3). However, the correct
interpretation of this defence is uncertain because there is

no clear definition of ‘capable of sustaining’ in the context of
free-roaming animals and no guidance on this in the AW Act.
It is also unclear whether ‘sustaining’ refers only to sustaining
life rather than to such things as meeting the physiological
needs of animals to grow, to maintain good health and sustain
a normal pregnancy, or to prevent animals experiencing
prolonged hunger and thirst.

This defence exists to allow management of livestock under
pastoral conditions. The S&G for sheep and cattle, however, are
intended to apply to all sheep and cattle farming enterprises

in Australia. The purpose of these documents is to inform all
those responsible for the care and management of sheep and
cattle of standards and guidelines for the welfare of sheep and
cattle in Australia, including for provision of appropriate food
and water. They reflect available scientific knowledge, current
practice and community expectations. The S&G for cattle was
adopted as a code of practice in October 2020.

During discussions at the public forums, particularly in pastoral
areas, the issue of some property owners who do not plan
effectively to ensure sufficient food and water is provided or

to remove animals from the property to prevent suffering and
death due to thirst and starvation, was a significant concern.

Conclusion

Section 26 provides a defence to a charge of cruelty in relation
to stock fending for themselves on a pastoral property. Animals,
specifically cattle, starving to death on pastoral properties due
to lack of management and/or a lack of or inappropriate action
being taken in a timely manner to provide or ensure appropriate
feed and water, has been an issue in Western Australia in the
past two years.%

As shown by the community and industry reaction to recent
events in pastoral areas, this defence is not reflective of
community expectations, nor is such a defence reflective of
contemporary animal welfare legislation.®*

Once the S&G for sheep and cattle have been prescribed as
adopted codes of practice, it will become unnecessary for the
s 26 defence to apply. If s 26 were to remain in its present
form, it would overlap with the defence afforded by

s 25 (code of practice defence) and the Regulations, potentially
setting an outdated and lower animal welfare standard. The
Panel saw little justification for retaining s 26 following the
adoption of the S&G for sheep and cattle as codes of practice.

303 See, for example, Stanley, M., Borello, E., 0'Connor, K., & Logan, T. (2019, January 31). Yandeyarra Reserve investigated with more than 1,000 cattle expected
to die. ABC Rural. https://www.abc.net.au/news/rural/2019-01-31/yandeyarra-cattle-station-investigation-after-mass-cattle-deaths/10768280

304 See for example, Nadge, R., Bamford, M., & Stanley, M. (2019, January 4). Noonkanbah Station investigated for neglect after hundreds of cattle found dead.
ABC Kimberley. https://www.abc.net.au/news/2019-01-04/mass-cattle-deaths-spark-investigation-into-historic-station/10685858; Smith, A. (2019,

February 8). Cattle death count rises in the Pilbara. Farm Weekly. https://www.farmweekly.com.au/story/5893427/unacceptable-disaster-prompts-call-

for-action/; de Kruijff, P. (2019, March 19). Aboriginal community groups cop $500k bill for mass cattle deaths. The West Australian. https://thewest.com.au/
business/agriculture/aboriginal-community-groups-cop-500k-bill-for-mass-cattle-deaths-ng-b881136630z
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